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2 
RESPONDENT/DEFENDANT’S RESPONSE TO SECOND AMENDED WRIT OF MANDATE 

 

file this Second Amended Petition. Ms. Peña was also not served with the First Amended Petition. 

Ms. Peña requests the Court strike this Petition on its own motion. The present answer is not a 

consent to the Second Amended Petition, rather Ms. Peña places a continuing objection to it. The 

Court does not have jurisdiction because Petitioners have failed to timely file a Statement of Contest 

and serve Ms. Peña with their affidavit as required by the California Elections Code, §§ 16400, 

16401, and 16442. (Elec. Code, §§ 16400, 16401, 16442.) 

2. Denied. Defendant re-alleges and incorporates herein, as though fully set forth, 

Paragraph 1.  Peña further states that neither a Writ of Mandate nor Declaratory Relief is appropriate 

post-certification of the election as it is too late to recount votes and Petitioners do not provide any 

bases in law or statute to support the contention that Elections Division has authority to annul an 

already certified election. 

3. Neither admit nor deny.  

4. Neither admit nor deny, but Petitioners bear the burden of proof.  

5. Admit. 

6. Admit. 

7. Admit.  

8. Admit. 

9. Neither admit nor deny. The Education Code speaks for itself. 

10. Neither admit nor deny. The Elections Code speaks for itself. 

11. Admit. 

12. Deny. Ms. Peña won the November 5, 2024, election for “Area C” and has been 

serving as a GUSD Board of Trustee member since she was appointed to the GUSD School Board. 

13. Admit. 

14. Neither admit nor deny, but Petitioners bear the burden of proof.  

15. Neither admit nor deny, but Petitioners bear the burden of proof.  

16. Neither admit nor deny, but Petitioners bear the burden of proof.  

17. Neither admit nor deny, but Petitioners bear the burden of proof.  

18. Neither admit nor deny, but Petitioners bear the burden of proof.  
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19. Admit. 

20. Neither admit nor deny. The Elections Code speaks for itself. 

21. Neither admit nor deny, but Petitioners bear the burden of proof.  

22. Admit. 

23. Neither admit nor deny, but Petitioners bear the burden of proof.  Ms. Peña points 

out that this statement contradicts the claims made in the Petitioners’ supplemental briefing 

regarding the number of illegal ballots that were sent out and subsequently counted. 

24. Neither admit nor deny, but Petitioners bear the burden of proof.  

25. Admit. 

26. Neither admit nor deny, but Petitioners bear the burden of proof.  

27. Neither admit nor deny, but Petitioners bear the burden of proof.  

28. Neither admit nor deny, but Petitioners bear the burden of proof.  

29. Neither admit nor deny. The California Code of Civil Procedure and laws governing 

the Elections Division speak for themselves. 

30. Neither admit nor deny, but Petitioners bear the burden of proof.  Ms. Peña further 

contends that Petitioners do not cite any law supporting the contention that the Elections Division 

has any duties to provide the requested relief after certification is complete. 

31. Neither admit nor deny, but Petitioners bear the burden of proof.  Ms. Peña further 

contends that Petitioners do not cite any law supporting the contention that the Elections Division 

has any authority to provide the requested relief after certification is complete. 

32. Neither admit nor deny, but Petitioners bear the burden of proof.  

33. Neither admit nor deny, but Petitioners bear the burden of proof.  Ms. Peña contends 

that the cited Bradley case is materially different as it is based on independent statutory grounds 

unrelated to allegations of illegal votes in order to annul the election.  

34. Denied. Petitioners allege no authority or duty for the Elections Division to provide 

the requested relief after certification is complete. 

35. Denied. The Elections Division does not have “discretion” whether to count illegal 

votes. Otherwise, Petitioners bear the burden of proof. 
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36. Neither admit nor deny, but Petitioners bear the burden of proof.  

37. Neither admit nor deny, but Petitioners bear the burden of proof.  

38. Admit. 

39. Neither admit nor deny, but Petitioners bear the burden of proof.  

40. Neither admit nor deny, but Petitioners bear the burden of proof.  

41. Neither admit nor deny, but Petitioners bear the burden of proof.  

AFFIRMATIVE DEFENSES 

Defendant asserts the following affirmative defenses. In asserting these affirmative defenses, 

Defendant does not assume the burden of establishing any fact or proposition where that burden is 

properly imposed on Petitioners. Defendant reserves the right to assert additional affirmative 

defenses that are subsequently revealed. 

FIRST AFFIRMATIVE DEFENSE 

(FAILURE TO STATE A CLAIM) 

1. On information and belief, Petitioners are barred from recovery herein by reason of 

the fact that Petitioners’ pleading, and each and every cause of action thereof, fails to state, and 

Petitioners cannot prove, facts sufficient to constitute a cause of action as against Defendant. 

SECOND AFFIRMATIVE DEFENSE 

(STANDING) 

2. On information and belief, Petitioners’ Action and the damages sought are barred for 

lack of standing. 

THIRD AFFIRMATIVE DEFENSE 

(CONFORMANCE WITH APPLICABLE LAWS) 

3. To the extent Defendant undertook any of the activities alleged in the Petition, those 

activities were undertaken pursuant to, were required by, and/or conformed with, all applicable laws, 

statutes, regulations, and orders applicable to such conduct. 
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FOURTH AFFIRMATIVE DEFENSE 

(UNJUST ENRICHMENT) 

4. Petitioners would be unjustly enriched if allowed to recover any relief claimed to be 

due. 

FIFTH AFFIRMATIVE DEFENSE 

(FUTURE DEFENSES) 

5. Defendant is informed and believe, and based thereon allege, that she has insufficient 

knowledge or information on which to form a belief as to whether additional, yet unstated, 

affirmative defenses are available. Defendant reserves the right to assert additional affirmative 

defenses in the event discovery reveals they would be appropriate. 

SIXTH AFFIRMATIVE DEFENSE 

(STATUTE OF LIMITATIONS) 

6. Petitioners have failed to file their Petition within the statute of limitations. (See Elec. 

Code, § 16401.) 

SEVENTH AFFIRMATIVE DEFENSE 

(NO ATTORNEYS’ FEES) 

7. Petitioners have failed to state any applicable statute and cannot prove any factual 

situation whatsoever or at all by way of which Petitioners would be entitled to a recovery of 

attorney’s fees and expenses. 

EIGHTH AFFIRMATIVE DEFENSE 

(JURISDICTION) 

8. This Court lacks jurisdiction due to Petitioners’ failure to serve the pleadings, failure 

to properly amend pleadings, failure to comply with relevant statutes, and failure to request a lawful 

remedy. 

DATED:  January 21, 2025 ADVOCATES FOR FAITH & FREEDOM 
 
 
 By:  
 Julianne E. Fleischer, Esq. 

 
Attorneys for Respondent/Defendant Mercy Peña 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Mercy Peña faced a massive uphill battle in her attempt to win a board of trustee position on 

the Greenfield School Union District Board (“Board”) against the incumbent Mr. Herrera. 

Undaunted, Ms. Peña conducted an entirely grassroots campaign, knocking on doors in “Area C” to 

meet her constituents and earn their support. Given her lack of backing, Ms. Peña had little-to-no 

funds to spend on advertising, hiring help, or to employ the tactics typically used to bolster support 

in an election. 

Ms. Peña was inspired to run for office after seeing the Board prioritize its own interests 

over the needs of the constituents. (Exhibit A, Peña Declaration.) This included voting to give the 

superintendent a massive 38% raise,1 while the numerous needs of the students and teachers went 

unfunded. (Id. at ¶ 4.) Ms. Peña’s campaign aimed to challenge the status quo and bring about 

change for the constituents of the District, which has led to resistance from the Board.  

Ms. Peña’s hard work paid off as she won a razor thin battle against all odds, bringing home 

a majority 1,012 votes to the incumbent’s 1,008 votes. Despite Ms. Peña running her campaign 

flawlessly–and entirely in accordance with the law–Petitioners now seek to overturn the election 

based on the Kern County Elections Division failures, which allegedly include having counted 67 

illegally cast votes.  

Petitioners’ arguments fail because, under current case law, when it is impossible to 

determine for whom an illegal ballot was cast, a contestant must present substantial circumstantial 

evidence demonstrating that a sufficient number of illegal ballots were likely cast for the defendant, 

thereby causing her to win. Absent this substantial circumstantial evidence, under the “California 

Rule,” first laid forth in Russell v. McDowell (1890) 83 Cal. 70, the court must deduct the illegal 

 

 

1Local news agencies noted that his reported salary was roughly $214,000, including benefits in 2018. Follow-
ing his raise, he would receive more than $330,000. See https://www.yahoo.com/news/greenfield-union-school-district-
superintendent-021722699.html; https://www.yahoo.com/news/superintendent-more-30-pay-increase-
012506686.html.  

https://www.yahoo.com/news/greenfield-union-school-district-superintendent-021722699.html
https://www.yahoo.com/news/greenfield-union-school-district-superintendent-021722699.html
https://www.yahoo.com/news/superintendent-more-30-pay-increase-012506686.html
https://www.yahoo.com/news/superintendent-more-30-pay-increase-012506686.html
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votes pro rata from each side. Under the California Rule, Ms. Percy would retain the victory. 

Petitioners’ claims also fail on procedural grounds, as the Statement of Contest was not properly 

filed and served. 

II. FACTS 

Petitioners are Jennifer Estrada and Greenfield Union School District (“GUSD”). Jennifer 

Estrada is a voter in “Area C,” who cast her vote in the November 5, 2024, election. GUSD is a 

public school district located in Kern County and governed by a board of trustees elected by the 

public.  

Petitioners name Ms. Peña as Respondent/Defendant, but do not allege any misconduct by 

her and do not allege that she caused them any injury. Petitioners only assert that Ms. Peña ran for 

and won a board position on GUSD’s board of trustees. Ms. Peña won her seat following her diligent 

work conducting her grassroots, door-to-door campaign. GUSD has instituted this suit to annul Ms. 

Peña’s election victory, despite her being a board of trustee member on GUSD school’s board, 

creating a clear conflict of interest. Petitioners also name the Kern County Elections Division as a 

Respondent due to its alleged failures conducting the election in accordance with California’s 

Elections Code. 

On November 5, 2024, the Kern County Elections Division administered the November 5, 

2024, general election. Ms. Peña ran for and won the election for the “Area C” GUSD Board of 

Trustees position with a total of 1,012 votes, while real party in interest, Ricardo Herrera, received 

1,004 votes. Ms. Peña was certified as the winner on December 5, 2024. (Exhibit B, Certification).2 

On December 18, 2024, Ms. Peña was seated on the Board. 

Petitioners’ claims arise from allegations that illegal votes were counted in the November 5, 

2024, election for the GUSD Board of Trustees position for “Area C.” Petitioners allege an election 

official confirmed this in a December 3, 2024, email. And Petitioners provided an affidavit from the 

 

 

2  Final results were also posted on the Kern County Website on December 5, 2024. See https://elec-
tionsapps.kerncounty.com/ElectionInformation/Results?ID=126.  

https://electionsapps.kerncounty.com/ElectionInformation/Results?ID=126
https://electionsapps.kerncounty.com/ElectionInformation/Results?ID=126
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Kern County Elections Process Coordinator, Jennifer Lozano, dated January 10, 2025, that states 

the Elections Department improperly sent 108 ballots for the “Area C” election to voters who lived 

in “Area D.” (Exhibit C, Lozano January 10, 2025, Declaration.) Of those 108 ballots, the affidavit 

claims 57 were returned and improperly counted by the Elections Department. (Id.) The affidavit 

further states that the Elections Division cannot determine for whom those ballots votes were cast. 

(Id.) Ms. Lozano later realized that the Elections Division had again made a mistake in counting 

ballots and had to issue a corrected declaration which is dated January 15, 2025. (Exhibit D, Lozano 

January 15, 2025, Declaration.) In the corrected declaration, Ms. Lozano states the Elections 

Division improperly mailed out 124 ballots to the voters in “Area D” and subsequently counted 67 

of the returned, illegal ballots. (Id.) 

Petitioners filed an ex parte application for stay, temporary restraining order, and order to 

show cause why a preliminary injunction should not issue on December 5, 2024. (Exhibit E, 

Petitioners’ Supp. Br., p. 2.) The Court denied the application on December 6, 2024. This pleading 

was not served on Ms. Peña. (Exhibit A.) On December 11, 2024, Petitioners filed a “First Amended 

Petition for Writ of Ordinary Mandate and Complaint for Declaratory Relief.” (Exhibit E, p. 3.) This 

pleading did not contain a verified Statement of Contest. It also was not served on Ms. Peña as 

required under Elections Code, § 16442. (Exhibit A, Peña Declaration; Elec. Code, § 16442.)  

On December 20, 2024, Petitioners filed their Second Amended Petition (“SAP”). (Exhibit 

F, SAP.) Ms. Peña did not stipulate to permitting further amendments and has not received any 

evidence that leave of court was sought and granted. (Exhibit A.) On January 13, 2025, Petitioners 

filed a supplemental brief. (Exhibit E.) On January 13, 2025, counsel appeared for Ms. Peña. 

Petitioners claim that in their filings they relied on their discussions with the County in filing their 

Writ and Complaint. (Exhibit E, p. 2-3.) And Petitioners admit that Ms. Estrada did not file her 

Statement of Contest until the SAP. (Id. at 3.)  

Petitioners now seek to have the Court annul and set aside the election result and allow the 

Board of Trustees to appoint a new trustee. (Exhibit E, p. 7). Presumably, Petitioners – one of whom 

is believed to be a relative of the incumbent, Mr. Herrera – are aware that Ms. Peña’s election reflects 
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the constituents’ dissatisfaction with the current Board. As such, the Board is expected to appoint 

Mr. Herrera and further thwart the will of the people. 

The law is clear that a contestant bears the burden of proving that the illegal votes were 

substantially likely to have determined the outcome of the election. In an effort of good faith, Ms. 

Peña sought to determine for whom the illegal votes were cast. On or about, January 16, 2025, Ms. 

Peña requested and received the voter information from the Elections Division identifying the 

allegedly illegal votes. (Exhibit A, ¶ 12) Ms. Peña called each of the 67 allegedly illegal voters or 

visited their residence. (Id. at ¶ 15.) Of the voters called, 19 could not recall who they voted for; 33 

were not able to be reached for a variety of reasons; and 6 did not want to discuss the topic. (Id. at 

¶ 14.) Of the houses visited, 5 of the voters were not home; 2 voters were home, but they did not 

want to discuss the election; and 3 of the voters lived in houses which had a locked gate so she did 

not speak to them. (Id.) Ms. Peña also does not recognize any of the names or numbers of the illegal 

voters and has no reason to believe they were more likely to have voted for her. 

III. LAW & ARGUMENT 

When contesting an election, the burden to prove unfairness rests on the contestant. 

(Willburn v. Wixson (1974) 37 Cal.App.3d 730.) And the contestant must prove a defect in the 

election by clear and convincing evidence.  (DeMiglio v. Mashore (1992) 4 Cal.App.4th 1260.) 

Petitioners’ claims should be denied for two reasons. First, Petitioners’ SAP, which is the 

only pleading to contain the required Statement of Contest, should be struck as Ms. Peña did not 

stipulate to permit a second amended pleading and Petitioners did not seek leave of Court to file a 

second amended pleading. And presently the statute of limitations for Petitioners to file a Statement 

of Contest has run. Second, Petitioners cannot meet their burden of proving that illegal votes affected 

the outcome of the election. 

A. Petitioners Failed To Seek Leave To File A Second Amended Pleading And, Once It Is 

Struck, Cannot Contest The Election Within The Time Set By § 16401.  

To contest an election on the grounds of illegal votes, a contestant must overcome several 

procedural hurdles. A contestant must file with the clerk of the superior court a written Statement 

of Contest setting forth certain information regarding the basis of the contest. (Elec. Code, § 16400.) 
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Within 30 days of the declaration of the result of the election, the contestant must verify the 

Statement of Contest in the manner provided by § 446 of the Code of Civil Procedure. (Code Civ. 

Proc., § 446; Elec. Code, § 16401.) After the affidavit is filed with the clerk of the superior court, a 

contestant must personally serve a copy upon the defendant or send it by registered mail to her place 

of residence. (Elec. Code, § 16441.) 

In the present matter, the elections result was declared on December 5, 2024. Accordingly, 

Petitioners had until January 4, 2025, to properly file the Statement of Contest and serve a copy on 

Ms. Peña. In the present matter, Petitioners filed their First Amended Petition on December 11, 

2024. The petition did not include a Statement of Contest of the election as required by Elections 

Code, §§ 16400 et. seq. (See Elec. Code, § 16401.) And Ms. Peña was not served with a copy of the 

First Amended Petition. Petitioners filed their statement contesting the election for the first time in 

their Second Amended Petition on December 20, 2024. Plaintiffs admit this much in the 

supplemental briefing. (Exhibit E, p. 3.) Under California’s Code of Civil Procedure, § 472, a party 

may amend its pleading only once without leave of court. (Code Civ. Proc., § 472.) To file a second 

amended pleading, a party must obtain the stipulation of the other parties or leave of court. (See 

Hedwall v. PCMV, LLC (2018) 22 Cal.App.5th 564, 570.) A court may strike the second amended 

pleading on its own motion. (Leader v. Health Industries of America, Inc. (2001) 89 Cal.App.4th 

603.) Petitioners did not seek leave of court or stipulation of the parties to file their December 20, 

2024, Second Amended Petition.  

Furthermore, substantively, Petitioners First Amended Petition cannot be construed as a 

Statement of Contest as it does not seek to contest the election in accordance with the Election Code. 

Petitioners only sought a writ of mandate and declaratory relief. But both requests for relief are 

inappropriate methods of contesting an election post-certification.  

A court may issue a writ of mandate to compel a public agency of officer to perform a 

mandatory duty. (Collins v. Thurmond (2019) 41 Cal.App.5th 879, 914.) However, once the election 

was certified, the Elections Division had no obligation to annul the election or declare votes invalid. 

The Elections Code clearly outlines in Division 16 that contesting an election, and ultimately 

annulling or setting it aside, falls under the jurisdiction of the court. (See Elec. Code, § 16700 et. 
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seq.) After certification, the Elections Division no longer had the authority or duty to act, making 

mandamus inappropriate. 

Likewise, “[d]eclaratory relief operates prospectively, serving to set controversies at rest 

before obligations are repudiated, rights are invaded, or wrongs are committed.” (Kirkwood v. 

California State Automobile Assn. Inter-Ins. Bureau (2011) 193 Cal.App.4th 49, 59.) “Thus the 

remedy is to be used to advance preventive justice, to declare rather than execute rights.” (Id.) Again, 

because the vote had been certified, there were no rights or obligations for the Court to declare. 

Instead, the correct remedy was for Petitioners to file a Statement of Contest of election and serve 

their affidavit, which they failed to do. Accordingly, Petitioners’ claims in their First Amended 

Petition had no basis in law. 

The first time Petitioners filed a Statement of Contest was in their Second Amended Petition. 

However, Petitioners failed to get leave of court or stipulate with opposing parties to file a second 

amended petition. Accordingly, the Court should strike the pleading and with it the statement of 

contest. In turn, the Court must dismiss Petitioners’ claims for failure to file a Statement of Contest 

within the required period set by Elections Code, § 16401. Accordingly, Ms. Peña respectfully 

requests the Court strike Petitioners’ Second Amended Petition and dismiss Petitioners’ claims as 

barred by the statute of limitations. 

B. Petitioners Have Failed To Prove That Any Illegal Votes Were Or Appear 

Substantially Likely To Have Been Cast For Ms. Peña Such As To Have Affected The 

Election Result. 

An elector can successfully contest an election on the basis that illegal votes were counted 

in one of two ways. First, if it is known for whom the illegal votes were cast for, the contestant must 

show that if the illegal votes were not counted, the defendant would not have received a majority of 

the votes. Second, if it cannot be determined which votes were illegal, the contestant must provide 

“substantial” evidence that amount illegal votes were cast for the defendant that they affected the 

outcome of the election. If there is no evidence of who the illegal votes were cast for, the “California 

rule” dictates that the illegal votes should be deducted pro rata from each candidate–meaning the 

election must be upheld. 
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As a preliminary matter, a contestant must prove there were in fact illegal votes. If the Court 

permits this matter to proceed further, Ms. Peña demands a trial by which the alleged illegal voters 

and Election Division employees may be questioned to determine whether in fact illegal votes were 

cast for Defendant and, if so, how many illegal votes were counted. Finally, because Petitioners do 

not provide any evidence that the illegal votes were more likely cast for Ms. Peña than Mr. Herrera, 

they have failed to meet their burden of proof, and their petition should be dismissed. 

1. A trial is necessary to determine whether there were in fact illegal votes and who the 

votes were given for 

Petitioners allege that it is “uncontested that the county erred in mailing 108 ballots to the 

incorrect Trustee Area, and 57 of these voters, who did not live in the Trustee area, voted in violation 

of the residency requirements.” (Exhibit E, p. 4) (emphasis in original.) Pleadings do not allege 

“uncontested facts,” a pleading is merely an allegation. Facts are determined through discovery and, 

ultimately, stipulation or trial. In the present matter there has been no discovery, stipulations, or 

trial. Labelling facts “uncontested” is dishonest and disingenuous. The irony in Petitioners’ prior 

statement is that they now claim there were 128 ballots mailed and 67 illegal votes that were counted. 

(Exhibit D.)  

Furthermore, Petitioners’ own briefs allege that the Elections Division is entirely unreliable. 

Petitioners’ brief allege numerous mistakes made by the Elections Division, namely: (1) that it 

mistakenly sent out ballots to voters not eligible to vote in “Area C”; (2) it then inadvertently counted 

those illegal ballots; (3) then, after it learned of its mistake, Ms. Lozano issued an affidavit in her 

capacity with the Elections Division which failed to properly account for the number of ballots that 

were mistakenly sent out or the number of illegal votes mistakenly counted. Petitioners also allege 

that the County’s position has continued to “change over time” and that the County misled them 

regarding certification. (Exhibit E, p. 2-3.) Accordingly, there are numerous grounds for discounting 

the veracity of the Elections Divisions’ “uncontested” factual claims.  

Under the Election Code, Parties are permitted to request the clerk of the superior court to 

issue subpoenas for witnesses. (Elec. Code, § 16502.) Accordingly, Ms. Peña requests that the clerk 

of court issue subpoenas for each of the voters alleged to have cast an illegal vote as laid forth in 
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Attachment 1. Ms. Peña further requests a subpoena be issued for Ms. Lozano as well as any other 

Elections Division officials responsible for sending out ballots in “Area C” and counting votes cast 

in “Area C.” Finally, Ms. Peña requests a trial during which she can cross-examine all witnesses.  

2. Petitioners’ claims fail because they fail to provide any evidence that the illegal votes 

were cast for Ms. Peña 

An elector may contest an election for any of the causes specified in Elections Code, 

§ 16100. In the present matter, Petitioners’ Second Amended Petition contests the election under 

subsection (d), namely, “That illegal votes were cast.” However, even when it can be proven illegal 

votes were counted, that is not enough to annul or set aside an election. Rather, § 16203 qualifies a 

contest based on illegal votes. Specifically, it states: 

An election shall not be set aside on account of illegal votes, unless it 
appears that a number of illegal votes has been given to the person 
whose right to the office is contested . . ., which, if taken from him, 
would reduce the number of his legal votes below the number of votes 
given to some other person for the same office, after deducting 
therefrom the illegal votes which may be shown to have been given 
to that other person. 

Simply, under § 16203 a court may not set aside an election unless it can be shown that the 

illegal votes caused the elected official to have won the election.3 A contestant can show this in one 

of two ways. When it is known who illegal votes were cast for, the contestant can show that if all 

illegal votes were deducted, the Defendant did not have the most legal votes. The statute is less clear 

regarding the proper course of action when it is not readily apparent for whom the illegal votes were 

cast.4  

 

 

3 Likewise, under § 16440, a contestant, who is not seeking a recount, must show: “A sufficient number of 
votes were illegal, fraudulent, forged, or otherwise improper, and that had those votes not been counted the defendant 
would not have received as many votes as the contestant.” (emphasis added.) 

4 In Ms. Peña’s previously submitted brief, a slightly different argument was made. However, that brief was 
submitted in less than 24 hours after counsel had made an appearance. With further time to research and understand 
the issues, counsel submits the present law and argument. 
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However, caselaw has filled in the gap. In such case, an election can only be overturned 

where the contestant brings forth substantial evidence demonstrating that a number of illegal votes 

were cast for the Defendant so as to have caused the Defendant to win the election. Because this 

rule was developed in the appellate court and confirmed by the California’s Supreme Court, it is 

binding in the present matter. (See Auto Equity Sales, Inc. v. Superior Court of Santa Clara County 

(1962) 57 Cal.2d 450, 456.) Petitioners offer no evidence where “it appears” that any of the illegal 

votes were more likely cast for Ms. Peña than for Mr. Herrera. This is determinative in the present 

matter.  

In Russel v. McDowell, 231 illegal votes were cast, and the elected official won by a margin 

of 170 votes. (supra, 83 Cal. 70.) Because there was no evidence to show for whom the illegal votes 

were cast, the court deducted the illegal votes from the candidate’s pro rata. (Id. at p. 72–73.) The 

court noted there was no better alternative “in the absence of proof as to how illegal votes have been 

cast.” (Ibid.) 

In Singletary v. Kelley, it was determined that 14 illegal votes had been cast in an election 

on whether to incorporate a city. (Singletary v. Kelley (1966) 242 Cal.App.2d 611.) Incorporation 

passed by 8 votes. Interpreting what would become § 16203, the Court held that a plain reading of 

“our statute bars the presumption that all illegal votes favored the winning side.” (Id. at p. 683 

[emphasis added].) Rather, the Court followed what it termed “the California rule” laid forth in 

Russel. Namely, that in the absence of evidence of who the illegal votes were cast for, illegal votes 

should be deducted pro rata from each side. It coined the term “California rule” after noting that 

other states had taken different stances on the issue. The Court explicitly rejected the contestant’s 

claim that “their only burden is to show that ‘enough illegal votes were cast to affect the result of 

the election.’” (Id. at p. 682.) Accordingly, under the plain language of the statute, the appellate 

court has explicitly rejected Petitioners’ argument that “when there was a violation of the election 

law and the number or impact of the illegal votes cannot be discerned, the court may ‘annul’ the 

election results.” (Exhibit E, Petitioners’ Supp. Br., p. 4.) 

In Canales v. City of Alviso, voters voted 189 to 180 in favor of consolidating two cities. 

(Canales v. City of Alviso (1970) 3 Cal.3d 118, 127.) There were 9 illegal votes for which it was not 
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clear whether they were in favor or against the consolidation. However, the contestant introduced 

into evidence petitions in favor of consolidating the city that were signed by 9 of the illegal voters. 

The California Supreme Court noted that the law is clear in California under the Russel rule that “a 

division of illegal votes in proportion to legal votes” is proper “when there is no evidence of how 

those votes were cast.” (Ibid.) At the trial court level, the court had deducted the illegal votes from 

each side in accordance with the Russel rule. However, the California Supreme Court held that 

because the contestant had shown circumstantial evidence that the illegal votes were cast in favor 

of consolidation, the Russel rule did not govern. (Id. at p. 127–28.) The California Supreme Court 

held that the signed petitions constituted “substantial evidence tending to show that all nine illegal 

votes were cast in favor of consolidation.” (Id. at p. 128.) In reversing the trial court, the California 

Supreme Court noted that Defendants could have questioned the voters and asked each which way 

they voted but had decided not to. (Ibid.) 

Finally, in Gooch v. Hendricks, a partisan group, “BAPAC,” intentionally committed 

election fraud leading to “widespread illegal voting practices” that “permeated” the election. (Gooch 

v. Hendricks (1993) 5 Cal.4th 266.) This included coercing absentee voters to vote a certain way 

and “losing” certain absentee ballots. In total, the court held 930 illegal absentee ballots collected 

by BAPAC were counted. (Id. at p. 280.) The Court also found that numerous BAPAC candidates 

took part in the misconduct, including soliciting absentee votes in violation of elections laws. (Id. at 

pp. 285–86.) However, the trial court was unable to determine who the illegal votes were cast for. 

Regardless, the California Supreme Court upheld the trial court’s annulment of the election 

based on what is now § 16203’s language. Specifically, the Court held that the statute permits an 

election result to be set aside if “it appears” that a number of illegal votes have been given to the 

person whose right to office is contested. The language “it appears” allows an election to be set 

aside “where clear and convincing evidence established pervasive illegalities that permeated the 

election process” and “it nonetheless ‘appears’ the illegal votes affected the outcome of the 

election.” (Id. at p. 282.) The California Supreme Court simply provided greater exposition of the 

Canales rule.  

The California Supreme Court held that the numerous findings of the trial court regarding 
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the bad acts of BAPAC and the candidates combined to create “sufficient, essentially uncontroverted 

circumstantial evidence” in support of the conclusion that ‘it appeared’ the illegal votes affected the 

outcomes of the elections in favor of the BAPAC backed candidates. (Id. at p. 285.) The Court stated 

its decision was supported by Canales, discussed above, as it demonstrated an election may be 

overturned when there is admissible evidence demonstrating that the illegal votes were in favor of 

the challenged candidate or ballot measure. (Id. at p. 284.) In comparing Gooch to Canales, the 

Court stated that the contestant in Gooch had “made a much stronger circumstantial evidentiary 

showing that illegal votes affected the outcome. . . than was made in Canales.” (Ibid.) Gooch 

provides no support for Petitioners’ claims that an election may be overturned simply on a showing 

that the number or impact of illegal votes cannot be discerned or that the number of votes could 

have changed the results. (Exhibit E, p. 4.) 

In the present matter, Petitioners only allege “that enough illegal votes were cast to affect 

the election.” (Exhibit E, p. 4.) As the Court of Appeals noted in Singletary, a straightforward 

reading of the statute 5 “bars the presumption that all illegal votes favored the winning side.” 

(Singletary, supra, 242 Cal.App.2d at 683.) The California Supreme Court affirmed this in Canales, 

stating that the Russel rule applies “when there is no evidence of how those votes were cast.” (3 

Cal.3d at 127.) As the Court noted in Gooch, the clear statutory language of § 16203 requires that, 

at a minimum, a contestant must demonstrate that it “appears” the illegal votes were cast such that 

there having been counted likely caused the Defendant to win. (Gooch, supra, 5 Cal.4th at 284 

[election contestants made a much stronger circumstantial evidentiary showing that illegal votes 

affected the outcome of these consolidated elections than was made in Canales].) Without any 

evidence for whom the votes were cast, there is no appearance that if the illegal votes were deducted 

that the outcome would be any different. 

Petitioners have provided no evidence that Ms. Peña or her team harvested illegal ballots; 

 

 

5 As noted above, in Singletary, the court was referring to Elections Code, § 20024, but this statute was repealed and 
now is found in § 16203. (Id. at 283; Elec. Code, § 20024.) 
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took voters’ ballots and voted for Ms. Peña themselves; told voters they could vote on behalf of 

their spouses in favor of Ms. Peña; stood over voters’ shoulders and coerced them into voting for 

Ms. Peña; or any of the other acts which courts have found to be adequate circumstantial evidence 

that would tend to show their votes were cast for Ms. Peña rather than Mr. Herrera. (See Hardeman 

v. Thomas (1989) 208 Cal. App.3d 153; Gooch, supra, 15 Cal.4th 266; Caneles, supra, 3 Cal.3d 

118, 127.) 

C. The School Board’s Counsel Is Required To Represent Ms. Peña And Cannot Properly 

Bring Suit Against Her 

Ms. Peña was certified as having been elected to a position on the Petitioner’s board of 

trustees on December 5, 2024, and officially became a board of trustees’ member on December 18, 

2024. While Petitioners do not allege any misconduct on her part or injury caused by her, Petitioner 

GUSD seeks to annul her election to the board.  

As an elected board member, she has a right for school counsel to represent her interests in 

her capacity as a board member. (Ed. Code, § 35041.5.) Because Ms. Peña is not alleged to have 

participated in any wrongdoing, it is a clear conflict of interest that her counsel seeks to annul her 

election results. This deprives her of rights and requires that she hire her own counsel if she wishes 

to properly defend herself. However, by suing to annul Ms. Peña’s position on the board, school 

counsel has demonstrated such bias that it cannot be trusted to adequately represent her. 

Accordingly, Ms. Peña requests that GUSD be ordered to pay for her attorney’s fees. 

IV. CONCLUSION 

Petitioners’ failure to allege any wrongdoing on behalf of Defendants undermines their 

claims. Without any allegation of wrongdoing, there is no basis for a court to hold that it appears 

that illegally cast votes were cast for Defendant in a proportion that could have changed the outcome 

of the election. Rather, this Court must abide by the Supreme Court’s ruling in Singleterry and deny 

Petitioners’ writ. Accordingly, Ms. Peña requests: 

1. This Court strike Petitioners Second Amended Petition and find that the statute of 

limitations has passed to file a Statement of Contest. 
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2. The Court confirm Ms. Peña’s election results and dismiss Petitioners’ claims as 

there is no material question of fact and Petitioners have failed to allege any indication that the 

illegal votes were cast for Ms. Peña. In the alternative, the Court hold a trial pursuant to §§ 16600 

et. seq.  

3. The Court orders the clerk of the superior court to issue subpoenas for Ms. Lozano 

of the Elections Division as well as each of the voters who is alleged to have cast an illegal vote in 

the November 5, 2024, election for the Board of Trustee of “Area C” of the school district whose 

names are attached in Attachment 1.  

4. That a judgment be rendered in favor of Ms. Peña as required by § 16800. 

 

DATED:  January 21, 2025 ADVOCATES FOR FAITH & FREEDOM 
 
 
 By:  
 Julianne E. Fleischer, Esq. 

 
Attorneys for Respondent/Defendant Mercy Peña 
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ADVOCATES FOR FAITH & FREEDOM 
Robert H. Tyler (SBN 179572)
btyler@faith-freedom.com 
Julianne Fleischer (SBN 337006) 
jfleischer@faith-freedom.com 
25026 Las Brisas Road 
Murrieta, California 92562 
Telephone: (951) 304-7583 

Attorneys for Attorneys for Respondent/Defendant Mercy Peña 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF KERN 

JENNIFER ESTRADA,

Petitioner/Contestant

v.

MERCY PEÑA 

Respondent/Defendant

Case No.:  BCV-24-104155

Hon. Bernard C. Barmann, Jr. 

DECLARATION OF MERCY PEÑA

JENNIFER ESTRADA and GREENFIELD 
UNION SCHOOL DISTRICT,

Petitioners

v.

KERN COUNTY ELECTIONS DIVISION, 

Respondent

RICARDO HERRERA,  

Real Party In Interest.

 

 

DECLARATION OF MERCY PEÑA
 

I, Mercy Peña, the undersigned, declare a follows: 
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1. I am over the age of eighteen years, and I am a party to the above-referenced action. 

I make this declaration based on my own firsthand knowledge unless stated otherwise. If called to 

testify as a witness, I could and would competently testify to the following: 

2. I was a candidate on the November 5, 2024, ballot for the Greenfield Union School 

District board of trustee position for “Area C.” 

3. I decided to run for the board of trustee position to ensure the voices of the 

constituents of “Area C” were heard and to challenge several of the measures implemented by the 

current Board. 

4. I was further motivated by the Board’s decision to give the superintendent a massive 

pay raise while giving teachers and staff minimal raises and otherwise failing to adequately address 

other pertinent issues. I conducted a grassroots campaign and went door to door to meet constituents 

to discuss with them their concerns and share my plan for the Board.  

5. I was certified as the winner of the election for the “Area C” Board of Trustees 

position on December 5, 2024. 

6. I was seated on the Board on December 18, 2024. 

7. It is my understanding, based on conversations with my counsel, that Petitioners in 

the above referenced matter filed a writ petition with the Court on or around December 4, 2024, and, 

later, a First Amended Petition. However, I was never served with either of these documents. In fact, 

the first time I heard that Petitioners had filed a pleading related to my election was on December 

9, 2024, when I was told by a news reporter. 

8. I was never asked to sign, nor did I sign, a stipulation to allow Petitioners to file a 

Second Amended Petition. 

9. I have reviewed Petitioners Second Amended Petition, and the allegations contained 

therein. It is my understanding that Petitioners allege that 67 illegal votes were cast in the election. 
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Petitioners further allege that the Elections Division is unable to determine for whom the illegal 

votes were cast. 

10. I made several attempts to ascertain how the illegal votes were cast.

11. I received from Kern County counsel Andrew Hamilton the names of each of the 

alleged illegal voters on January 17, 2025. 

12. I then requested and received from the Kern County Elections Division the votes 

alleged to have been cast by voters outside of the boundaries of “Area C.” Namely, I sought to 

determine whether any illegal votes were cast and, if so, who they were cast for to determine who 

had the most legal votes in the election and to defend against Petitioners’ claims. I received the 

contact information for the 67 voters alleged to have voted illegally as identified in Ms. Lozano’s 

January 15, 2025, affidavit. 

13. After I received the information, I called each of the phone numbers associated with 

the purportedly illegally cast votes or visited the addresses listed for the voter, or both called and 

visited.  

14. In calling voters, 19 could not recall who they voted for; 33 were unreachable due to 

either not answering or disconnected service; and 6 preferred not to discuss the matter.

15. I also visited the houses of roughly 12 voters as well; 5 of the voters were not home 

when I visited; 2 voters were home, but they did not want to discuss the election; and 3 of the voters 

lived in houses which had a locked gate. 

16. In total I attempted to contact all 67 voters but none of the alleged illegal voters that 

I contacted stated that they remembered which candidate they voted for. I made notes 

contemporaneously of each of my attempts to contact a voter. 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 
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I declare under penalty of perjury under the laws of the United State of America that 

the foregoing is true and correct.  Executed on January 21, 2025, at _______________, 

California. 

_________________________________________ 
Mercy Peña 
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 2024 General: Greenfield USD Voters Placed in Incorrect Trustee Area 

# First Name Middle Name Last Name Suffix

1 Miguel Cruz

2 Miguel Sandoval Chavez

3 Torfun Lilitanasab

4 Phramaha Boonchuey Rakyu

5 Laura Elena Fierros

6 Gabriel Carlos

7 Rafael Arana  Jr

8 Karina Valencia

9 Jason Christopher Thomas

10 Irma Magali Alvarez

11 Jose Alvarez Diaz

12 Frederic Sherwood Bryant

13 Kenneth Johnson

14 Kenneth Johnson  Jr

15 Kennisha Johnson

16 George Dylan Arizanov

17 Donald Ray White

18 Rafael Perezhernandez

19 Joel Luciano Vargas Mosqueda

20 Manuel Barragan Mendoza

21 Analisa Rebecca Ramos

22 Sandra Barraza

23 Alejandra Rodriguez

24 Cerafin Rodriguez

25 Maria Rodriguez

26 Jose Garcia

27 Luis Fernando Mendoza Madrigal

28 Gabriel Mendez

29 Yovani Leyva

30 Ricardo Ortega

31 Misty Irene Flynn

32 Ricky Marshall Flynn  II

33 Joseph David Miller

34 Jeanette Melina Flores

35 Andrew Mariscal

36 Jesus Mariscal

37 Leslie Jimenez

38 Zulma Jimenez

39 Steven Ray Miranda

40 Irma D Orozco

Received a ballot and did not return a ballot

1



 2024 General: Greenfield USD Voters Placed in Incorrect Trustee Area 

41 Kevin Alexander Medinamolina

42 Christian Gaytan

43 Eduardo Gaytan

44 Erika Gaytan

45 Patricia Molinar

46 Nena Adelita Mendoza

47 Yolanda Perez

48 Steve Wayne Graham

49 Amie Michelle McDonald

50 Berthila Beltran Charles

51 Samuel A Beltran Charles

52 Ramon Patino Padilla

53 Brenda I Murguia

54 Pedro Cruz Negrete

55 Shania Dawn Berry

56 Brenda Abad

57 Eric Humareda

# First Name Middle Name Last Name Suffix

1 Charles Ray Rand  Jr

2 Chalee Kabbua

3 Blanca Otilia Moreno Oliveras

4 Federico Perez

5 Cesar Ulises Ruiz

6 Angel Alexandro Chaidez Gutierrez

7 Raul Chaidez-Gutierrez

8 Antony David Hernandez

9 Yajaira Hernandez

10 Kenzali Erizema Leon

11 Itzel L. Nunez

12 Javier Omar Nunez Leon

13 Emilia Valencia

14 Jasleen Valencia

15 Lorraine Mary Sahi

16 David Milan Thomas

17 German Diaz

18 Irma Diaz Alvarez

19 Enrique Refugio Sanchez Silva

20 Juana M Arizanov

21 Paola Lucia Magana

Received a ballot and returned a ballot

Total 57

2



 2024 General: Greenfield USD Voters Placed in Incorrect Trustee Area 

22 Edward Saul Magana Mosqueda

23 Teresa Gomez

24 Luis Enrique Sanchez

25 Lisa Marie Ramos

26 Thomas Renee Ramos

27 Ashely Giselle Rodriguez

28 Chassitie Itzel Rodriguez

29 Danielle Michele Garcia

30 Mariadel Carmen Garcia

31 Richard Garcia

32 Cynthia Ruby Flores

33 Stephanie Alexis Flores

34 Maria Alicia Magana

35 Jorge Maximiliano Paniagua

36 Juana G Barrera De Medina

37 Herber A Medina Castellanos

38 Diego Gerardo Duarte

39 Xochitl Contreras Duarte

40 Roy Lee Dillard

41 Cheyenne Webb

42 Joanne Hernandez Gamino

43 Luis Angel Anchondo

44 Yasmin Romancastillo

45 Bacilisa Mendoza De Patino

46 Ramon Patino Cabrera

47 Araceli Cortes Santos

48 Raymundo Cortessantos

49 Maritza I Ramirez

50 Miguel Angel Garcia

51 Brenda Ortiz Torres

52 Guillermo Torres  Jr

53 Maria Torres

54 Francisco Leon Camarillo

55 Ramona Ruiz

56 Victor Lauriano

57 Bianca Angelina Chambers

58 David Lee Chambers

59 Melissa Diane Chambers

60 Sharma Diane Chambers

61 Esmeralda Abad

62 Maricruz Serna Palmerin

63 Emiliano Serna  Jr

3



 2024 General: Greenfield USD Voters Placed in Incorrect Trustee Area 

64 Alex Humareda

65 Fernando Vasquez Humareda

66 Jose C Humareda Santana

67 Vicenta Vasquez De Humareda

Total of Voters

Received a ballot 124

Did not return a ballot 57

Returned a ballot 67

Total 67

4



 

 

EXHIBIT “D” 









 

 

 

 

 

 

 

EXHIBIT A 



 2024 General: Greenfield USD Voters Placed in Incorrect Trustee Area 

# First Name Middle Name Last Name Suffix

1 Miguel Cruz

2 Miguel Sandoval Chavez

3 Torfun Lilitanasab

4 Phramaha Boonchuey Rakyu

5 Laura Elena Fierros

6 Gabriel Carlos

7 Rafael Arana  Jr

8 Karina Valencia

9 Jason Christopher Thomas

10 Irma Magali Alvarez

11 Jose Alvarez Diaz

12 Frederic Sherwood Bryant

13 Kenneth Johnson

14 Kenneth Johnson  Jr

15 Kennisha Johnson

16 George Dylan Arizanov

17 Donald Ray White

18 Rafael Perezhernandez

19 Joel Luciano Vargas Mosqueda

20 Manuel Barragan Mendoza

21 Analisa Rebecca Ramos

22 Sandra Barraza

23 Alejandra Rodriguez

24 Cerafin Rodriguez

25 Maria Rodriguez

26 Jose Garcia

27 Luis Fernando Mendoza Madrigal

28 Gabriel Mendez

29 Yovani Leyva

30 Ricardo Ortega

31 Misty Irene Flynn

32 Ricky Marshall Flynn  II

33 Joseph David Miller

34 Jeanette Melina Flores

35 Andrew Mariscal

36 Jesus Mariscal

37 Leslie Jimenez

38 Zulma Jimenez

39 Steven Ray Miranda

40 Irma D Orozco

Received a ballot and did not return a ballot

1
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64 Alex Humareda

65 Fernando Vasquez Humareda

66 Jose C Humareda Santana

67 Vicenta Vasquez De Humareda

Total of Voters

Received a ballot 124

Did not return a ballot 57

Returned a ballot 67

Total 67

4
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PROOF OF SERVICE 

I am an employee in the County of Riverside.  I am over the age of 18 years and not a party 

to the within entitled action; my business address is 25026 Las Brisas Road, Murrieta, California 

92562. 

On January 21, 2025, I served a copy of the following document(s) described as 

RESPONDENT/DEFENDANT’S ANSWER AND CROSS-CONTEST AFFIDAVIT 

RESPONDING TO PETITIONERS’ SECOND AMENDED PETITION on the interested 

party(ies) in this action as follows: 

SEE ATTACHED SERVICE LIST 

 BY E-MAIL OR ELECTRONIC TRANSMISSION.  Based on a court order or an 
agreement of the parties to accept service by e-mail or electronic transmission, I transmitted 
copies of the above-referenced document(s) on the interested parties in this action by 
electronic transmission.  Said electronic transmission reported as complete and without 
error. 

 BY FACSIMILE TRANSMISSION.  Pursuant to agreement and written confirmation of 
the parties to accept service by facsimile transmission, I transmitted copies of the above-
referenced document(s) on the interested parties in this action by facsimile transmission from 
(951) 600-4996.  A transmission report issued as complete and without error.   

 BY UNITED STATES POSTAL SERVICE.  I am readily familiar with the practice for 
collection and processing of correspondence for mailing and deposit on the same day in the 
ordinary course of business with the United States Postal Service.  Pursuant to that practice, 
I sealed in an envelope, with postage prepaid and deposited in the ordinary course of business 
with the United States Postal Service in Murrieta, California, the above-referenced 
document(s). 

 BY OVERNIGHT DELIVERY.  I enclosed the above-referenced document(s) in an 
envelope or package provided by an overnight delivery carrier and addressed as above.  I 
placed the envelope or package for collection and overnight delivery at an office or a 
regularly utilized drop box of the overnight delivery carrier. 

 BY PERSONAL SERVICE.  I caused copies of the above-referenced documents to the 
addressee(s) noted above served by process server.   

I declare under penalty of perjury under the laws of the United States of America that the 
foregoing is true and correct and that I am an employee in the office of a member of the bar of this 
Court who directed this service. 

  
 Susan Y. Kenney 
  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

17 
MEMORANDUM OF POINTS AND AUTHORITIES 

 

SERVICE LIST 

 

Steven L. Simas 
Ryan M. Keever 
Frances E. Heredia 
7355 Morro Road, Suite 101 
Atascadero, California 93422 
805.547.9300 
info@simasgovlaw.com 
 
Marshall S. Fontes 
Stephanie Virrey Gutcher 
Andrew C. Hamilton 
Kern County Administrative Center 
1115 Truxtun Avenue, Fourth Floor 
Bakersfield, California 93301 
sfontes@kerncounty.com 
sgutcher@kerncounty.com 
ahamilton@kerncounty.com 
 
Ricardo Herrera 
5809 Canberra Avenue 
Bakersfield, California 93307 
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