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INTRODUCTION

Consistent with similar state laws across the Nation, California requires
students attending school in person to be immunized against certain infectious
diseases. Plaintiffs filed a lawsuit challenging that requirement on free exercise
grounds. The legal theory underpinning plaintiffs’ challenge is a narrow one.
They accept that this case is governed by the legal test set forth in Employment
Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872
(1990), which establishes that neutral laws of general applicability are ordinarily
not subject to heightened scrutiny. Under a straightforward application of the
Smith test, plaintiffs’ challenge to California’s school immunization law fails: the
law is neutral and generally applicable, and it readily satisfies rational basis
review.

Courts addressing recent challenges to school immunization requirements—
including this Court—have held that those laws are neutral and generally
applicable under Smith. Plaintiffs’ opening brief provides no persuasive basis for
departing from that body of precedent. The district court correctly applied Smith to
dismiss plaintiffs’ lawsuit, and its judgment should be affirmed.

JURISDICTIONAL STATEMENT

The district court had jurisdiction over plaintiffs’ federal constitutional claims

under 28 U.S.C. § 1331. The court dismissed plaintiffs’ complaint with prejudice
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and entered judgment on March 17, 2025. ER-97. Plaintiffs timely appealed on
April 16, 2025. ER-96. This Court has jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Whether California’s law requiring that students be immunized against
certain infectious diseases is neutral and generally applicable.

2. Whether the law is rationally related to a legitimate state interest, or, if
strict scrutiny applies, whether it is narrowly tailored to serve a compelling state

interest.

ADDENDUM OF STATUTORY PROVISIONS

The relevant statutory provisions are attached as an addendum to this brief.

STATEMENT OF THE CASE
A. California’s School Immunization Law

California has long taken measures to prevent the spread of disease among
students. As early as 1889, for example, the Legislature mandated that students be
vaccinated against smallpox—a measure that the California Supreme Court upheld
as a valid exercise of the State’s police power. See Abeel v. Clark, 84 Cal. 226,
227-231 (1890). In the early twentieth century, the U.S. Supreme Court upheld
mandatory immunization laws against federal constitutional challenges. See Zucht
v. King, 260 U.S. 174, 176-177 (1922); Jacobson v. Massachusetts, 197 U.S. 11,
25-39 (1905). These rulings helped pave the way for States to enact modern

school immunization laws. The contemporary version of California’s school
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immunization law began in the 1960s, when the Legislature required that students
be immunized against polio. See 1961 Cal. Stat. 2117-2118. Over time, the
Legislature expanded the list of required immunizations based on its assessment of
public health risks. See, e.g., ER-39-40; SER-32.

Today, California law requires that students be immunized against ten
diseases: diphtheria, hepatitis B, haemophilus influenzae type B, measles, mumps,
pertussis (whooping cough), poliomyelitis, rubella, tetanus, and varicella
(chickenpox). Cal. Health & Safety Code §§ 120325(a), 120335(b). All ten of
these diseases pose serious health risks to children. SER-32. With the exception
of tetanus, all can be spread through contact with other children. /d. As a general
matter, students must be immunized against the ten diseases to be
“unconditionally”—that is, permanently—enrolled in school. Cal. Health & Safety
Code § 120335(b). This immunization requirement helps “limit[] the spread of
disease” and “provide[s] an overall public health benefit” to the State. ER-87; see
also, e.g., 2019 Cal. Legis. Serv. Ch. 278, § 1()-(g) (S.B. 276) (immunization
requirement promotes “herd” immunity, which “prevents sustained transmission of
disease”).

The law includes a medical exemption. A student “shall be exempt” from the
immunization requirement if a licensed physician determines that “the physical

condition of the child is such, or medical circumstances relating to the child are
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such, that immunization is not considered safe.” Cal. Health & Safety Code

§ 120370(a)(1); see id. § 120325(c). Depending on the child’s condition, medical
exemptions may be either temporary or permanent. Cal. Code Regs. tit. 17,

§§ 6050, 6051.

Schools have also been authorized to conditionally enroll students who lack
one or more of the required immunizations, with the expectation that such students
come into compliance “within time periods designated by regulation.” Cal. Health
& Safety Code § 120340. Schools must conditionally enroll foster children,
homeless students, and children of military servicemembers. Cal. Health & Safety
Code § 120341(a); Cal. Educ. Code §§ 48852.7(¢)(3), 49701 art. IV(C). Under
any of these scenarios, conditional enrollment is temporary: students enrolled on a
conditional basis have no more than 30 school days to complete their
immunizations. Cal. Health & Safety Code § 120340; Cal. Code Regs. tit. 17,

§ 6035(d)(1).

B. Recent Amendments to the Law

Until 2016, California allowed parents to exempt their children from the
immunization requirement based on the parent’s personal beliefs. See ER-73.
Although California’s law did not include a standalone religious exemption,

parents with religious objections could use the personal beliefs exemption. ER-77.
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California’s Legislature amended the law in response to a “dramatic increase”
in the number of students covered by the personal beliefs exemption. ER-87. Use
of the exemption had “consistently increased annually,” ER-77, with a 337 percent
increase in the number of students claiming the exemption from 2000 to 2012,
SER-20; see ER-87 (noting 25 percent increase between 2011-2012 and 2013-2014
school years). In 2015, the personal beliefs exemption covered roughly 2.3 percent
of kindergarteners in public school, as well as 5.3 percent of kindergarteners in
private school. ER-77. The overall statewide rate had been as high as 3.15
percent. SER-20.

Legislators observed that immunization rates “varie[d] widely across the
state,” and noted that low rates of immunity in particular communities can “make it
difficult to control the spread of disease and make us vulnerable to having the virus
re-establish itself.” SER-33. In some areas of the State, exemption rates were as
high as 21 percent, placing those communities “at risk for preventable diseases.”
SER-20. These high rates of exemption undermined “the protective effect of herd
immunity.” SER-33. Proponents of the bill stressed the importance of maintaining
herd immunity, particularly to protect vulnerable people who cannot be vaccinated.
Id. Legislative reports highlighted that all ten diseases for which immunizations
are required “pose very real health risks to children,” and that nearly all of them

“can be spread by contact with other infected children.” SER-32.
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Legislators also expressed alarm about a measles outbreak in southern
California in which nearly half of the documented cases involved people who
lacked vaccination for measles. ER-73. Almost one-fifth of those infected in the
outbreak had to be hospitalized. ER-87. A 95 percent immunization rate is the
“approximate threshold necessary to prevent the transmission of measles,” ER-91,
but the statewide immunization rate for kindergarteners was less than 93 percent,
with many counties reporting rates below 90 percent, 2014-2015 Kindergarten
Immunization Assessment Results 16-17, Cal. Dep’t of Public Health,
https://tinyurl.com/452au5du.

In response to these concerns, the Legislature enacted Senate Bill 277, which
repealed the personal beliefs exemption. See ER-93; Cal. Health & Safety Code
§ 120335(g)(3). Under the law’s terms, the personal beliefs exemption was
gradually phased out for current students already covered by the exemption. See
Cal. Health & Safety Code § 120335(g)(1)-(2).

SB 277 included two additional provisions at issue in this case. The bill
added a provision stating that students who are homeschooled or enrolled in
independent study programs need not provide proof of immunization so long as
they do not “receive classroom-based instruction.” Cal. Health & Safety Code
§ 120335(f). It also added a provision recognizing that the immunization

requirement “does not prohibit a pupil who qualifies for an individualized
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education program . . . from accessing any special education and related services
required by his or her individualized education program.” Id. § 120335(h).

After SB 277 eliminated the personal beliefs exemption, the number of
students claiming medical exemptions more than tripled, eventually reaching one
percent of all kindergarteners. ER-91; SER-54. The Legislature grew concerned
that the medical exemption was being abused by “a small number of unethical
physicians [who] monetized their license by selling medical exemptions for profit.”
SER-54. Legislators also expressed concern that high rates of medical exemptions
were clustered in particular schools, “creating pockets of unvaccinated individuals”
in communities where doctors were choosing to issue exemptions for children
“without medically-justified contraindications.” Id.

The Legislature responded in 2019 with Senate Bill 276, which was intended
to “restore integrity to California’s immunization exemption process.” SER-54.
SB 276 requires that doctors use a standardized medical exemption certification
form that explains in detail the medical basis for the exemption. Cal. Health &
Safety Code § 120372(a). SB 276 also requires that the State monitor schools with
unusually high medical exemption rates and review records from those schools to
ensure compliance with the law. Id. § 120372(c)-(d). In the first full school year
after SB 276 went into effect, medical exemption rates for kindergarteners fell to

0.3 percent. ER-91. According to recent data, the medical exemption rate has now
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dropped to 0.1 percent. Kindergarten Immunization Assessment, 2023-2024, at 4,
Cal. Dep’t of Public Health, https://tinyurl.com/bdcxj919.

C. Procedural History

Sara Royce and three other parents have religious objections to vaccinating
their children. ER-6-7; ER-34-38. They filed a lawsuit challenging California’s
school immunization law on free exercise grounds because the law does not
provide for religious exemptions. ER-34-35. Specifically, they contend that the
law 1s not neutral or generally applicable because it accommodates medical
exemptions and allows conditional enrollment of certain students, and argue that
the law cannot satisfy strict scrutiny. ER-63-66. Plaintiffs sought an injunction
against enforcement of the law to the extent that it “prohibit[s] a religiously based
objection.” ER-67.!

After giving plaintiffs two chances to amend their complaint, the district court
dismissed the third amended complaint for failure to state a claim. ER-4; ER-7.
Applying the framework for evaluating free exercise claims described in
Employment Division v. Smith, the court concluded that California’s school

immunization law is both neutral and generally applicable. On neutrality, the court

! Plaintiffs sued Tomas Aragén in his official capacity as State Public Health
Officer. ER-38. Dr. Erica Pan was substituted when she succeeded Aragén in that
role. ER-4 n.1. Plaintiffs also sued California Attorney General Rob Bonta, but
the district court dismissed him on immunity grounds. ER-7. Plaintiffs do not
challenge the district court’s dismissal of the Attorney General.



Case: 25-2504, 11/07/2025, DktEntry: 23.1, Page 16 of 68

held that the law is facially neutral and that nothing in its legislative history
demonstrates hostility to religion. ER-10-16. Turning to general applicability, the
court explained that California’s law does not allow for individualized exemptions
and does not contain secular exemptions that are comparable to the proposed
religious exemption. ER-16-28. Applying rational basis review, the court held
that the law is rationally related to the State’s legitimate interest in protecting the
health and safety of students and the public at large. ER-28-30. The district court
dismissed the free exercise challenge with prejudice and entered judgment. ER-32.
This appeal followed.

SUMMARY OF ARGUMENT

The Supreme Court has recognized the States’ authority to impose
compulsory immunization requirements for over a century. See Zucht, 260 U.S. at
175-177; Jacobson, 197 U.S. at 25-39. The Court has also recognized that parents’
religious rights do not encompass the right to “claim freedom from compulsory
vaccination” for their children. Prince v. Massachusetts, 321 U.S. 158, 166-167
(1944). Indeed, in Smith—the landmark decision whose legal framework governs
this case—the Supreme Court observed that the Constitution “does not require”
religious exemptions from ordinary “civic obligations” such as “compulsory

vaccination laws.” 494 U.S. at 888-8&9.































































































































































