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INTRODUCTION

Consistent with similar state laws across the Nation, California requires

students attending school in person to be immunized against certain infectious

diseases. Plaintiffs filed a lawsuit challenging that requirement on free exercise

grounds. The legal theory underpinning plaintiffs' challenge is a narrow one.

They accept that this case is governed by the legal test set forth in Employment

Division, Department of Human Resources of Oregon V. Smith, 494 U.S. 872

(1990), which establishes that neutral laws of general applicability are ordinarily

not subject to heightened scrutiny. Under a straightforward application of the

Smith test, plaintiffs' challenge to California's school immunization law fails: the

law is neutral and generally applicable, and it readily satisfies rational basis

review.

Courts addressing recent challenges to school immunization requirements-

including this Court have held that those laws are neutral and generally

applicable under Smith. Plaintiffs' opening brief provides no persuasive basis for

departing from that body of precedent. The district court correctly applied Smith to

dismiss plaintiffs' lawsuit, and its judgment should be affirmed.

JURISDICTIONAL STATEMENT

The district court had jurisdiction over plaintiffs' federal constitutional claims

under 28 U.S.C. § 1331. The court dismissed plaintiffs' complaint with prejudice

1
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and entered judgment on March 17, 2025. ER-97. Plaintiffs timely appealed on

April 16, 2025. ER-96. This Court has jurisdictionunder 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Whether Califlornia's law requiring that students be immunized against

certain infectious diseases is neutral and generally applicable.

2. Whether the law is rationally related to a legitimate state interest, or, if

strict scrutiny applies, whether it is narrowly tailored to serve a compelling state

interest.

ADDENDUM OF STATUTORY PROVISIONS

The relevant statutory provisions are attached as an addendum to this brief.

A.

STATEMENT OF THE CASE

California's School Immunization Law

California has long taken measures to prevent the spread of disease among

students. As early as 1889, for example, the Legislature mandated that students be

vaccinated against smallpox a measure that the California Supreme Court upheld

as a valid exercise of the State's police power. See Abeel V. Clark,84 Cal. 226,

227-231 (1890). In the early twentieth century, the U.S. Supreme Court upheld

mandatory immunization laws against federal constitutional challenges. See Zucht

V. King, 260 U.S. 174, 176-177 (1922),Jacobson V. Massachusetts, 197 U.S. 119

25-39 (1905). These rulings helped pave the way for States to enact modern

school immunization laws. The contemporary version of California's school

2
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immunization law began in the 1960s, when the Legislature required that students

be immunized against polio. See 1961 Cal. Stat. 2117-2118. Over time, the

Legislature expanded the list of required immunizations based on its assessment of

public health risks. See, et., ER-39-40, SER-32.

Today, California law requires that students be immunized against ten

diseases: diphtheria, hepatitis B, haemophilus influenzae type B, measles, mumps,

pertussis (whooping cough), poliomyelitis, rubella, tetanus, and varicella

(chickenpox). Cal. Health & Safety Code §§ 120325(a), 120335(b). All ten of

these diseases pose serious health risks to children. SER-32. With the exception

of tetanus, all can be spread through contact with other children. Id. As a general

matter, students must be immunized against the ten diseases to be

"unconditionally" that is, permanently enrolled in school. Cal. Health & Safety

Code § 120335(b). This immunization requirement helps "limit[] the spread of

disease" and "provide[s] an overall public health benefit" to the State. ER-87, see

also, et., 2019 Cal. Lewis. Serv. Ch. 278, § 1(D-(g) (S.B. 276) (immunization

requirement promotes "herd" immunity, which "prevents sustained transmission of

disease").

The law includes a medical exemption. A student "shall be exempt" from the

immunization requirement if a licensed physician determines that "the physical

condition of the child is such, or medical circumstances relating to the child are

3



Case: 25-2504, 11/07/2025, DktEntry: 23.1, Page 11 of 68

such, that immunization is not considered safe.97 Cal. Health & Safety Code

§ 120370(a)(1), see id. § 120325(c). Depending on the child's condition, medical

exemptions may be either temporary or permanent. Cal. Code Re's. tit. 17,

§§ 6050, 6051.

Schools have also been authorized to conditionally enroll students who lack

one or more of the required immunizations, with the expectation that such students

come into compliance "within time periods designated by regulation." Cal. Health

& Safety Code § 120340. Schools must conditionally enroll foster children,

homeless students, and children of military servicemembers. Cal. Health & Safety

Code § 120341(a), Cal. Educ. Code §§ 48852.7(c)(3), 49701 art. IV(C). Under

any of these scenarios, conditional enrollment is temporary: students enrolled on a

conditional basis have no more than 30 school days to complete their

immunizations. Cal. Health & Safety Code § 120340, Cal. Code Re's. tit. 17,

§ 6035(d)(1).

B. Recent Amendments to the Law

Until 2016, California allowed parents to exempt their children from the

immunization requirement based on the parent's personal beliefs. See ER-73 .

Although California's law did not include a standalone religious exemption,

parents with religious obj ections could use the personal beliefs exemption. ER-77.

4
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Califlornia's Legislature amended the law in response to a "dramatic increase"

in the number of students covered by the personal beliefs exemption. ER-87. Use

of the exemption had "consistently increased annually," ER-77, with a 337 percent

increase in the number of students claiming the exemption from 2000 to 2012,

SER-20, see ER-87 (noting 25 percent increase between 2011-2012 and2013-2014

school years). In 2015, the personal beliefs exemption covered roughly 2.3 percent

of kindergarteners in public school, as well as 5.3 percent of kindergarteners in

private school. ER-77. The overall statewide rate had been as high as 3. 15

percent. SER-20.

Legislators observed that immunization rates "varies] widely across the

state," and noted that low rates of immunity in particular communities can "make it

difficult to control the spread of disease and make us vulnerable to having the virus

re-establish itself." SER-33. In some areas of the State, exemption rates were as

high as 21 percent, placing those communities "at risk for preventable diseases.97

SER-20. These high rates of exemption undermined "the protective effect of herd

immunity." SER-33. Proponents of the bill stressed the importance of maintaining

herd immunity, particularly to protect vulnerable people who cannot be vaccinated.

Id. Legislative reports highlighted that all ten diseases for which immunizations

are required "pose very real health risks to children," and that nearly all of them

"can be spread by contact with other infected children." SER-32.

5
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Legislators also expressed alarm about a measles outbreak in southern

California in which nearly half of the documented cases involved people who

lacked vaccination for measles. ER-73. Almost one-fifth of those infected in the

outbreak had to be hospitalized. ER-87. A 95 percent immunization rate is the

"approximate threshold necessary to prevent the transmission of measles," ER-91,

but the statewide immunization rate for kindergarteners was less than 93 percent,

with many counties reporting rates below 90 percent, 2014-2015 Kindergarten

Immunization Assessment Results 16-17, Cal. Dep't of Public Health,

https://tinyurl.com/452au5du.

In response to these concerns, the Legislature enacted Senate Bill 277, which

repealed the personal beliefs exemption. See ER-93, Cal. Health & Safety Code

§ 120335(g)(3). Under the law's terms, the personal beliefs exemption was

gradually phased out for current students already covered by the exemption. See

Cal. Health & Safety Code § 120335(g)(1)-(2).

SB 277 included two additional provisions at issue in this case. The bill

added a provision stating that students who are homeschooled or enrolled in

independent study programs need not provide proof of immunization SO long as

they do not "receive classroom-based instruction." Cal. Health & Safety Code

§ 120335(1). It also added a provision recognizing that the immunization

requirement "does not prohibit a pupil who qualifies for an individualized

6
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education program ... from accessing any special education and related services

required by his or her individualized education program." Id. § 120335(h).

After SB 277 eliminated the personal beliefs exemption, the number of

students claiming medical exemptions more than tripled, eventually reaching one

percent of all kindergarteners. ER-91 , SER-54. The Legislature grew concerned

that the medical exemption was being abused by "a small number of unethical

physicians [who] monetized their license by selling medical exemptions for profit.97

SER-54. Legislators also expressed concern that high rates of medical exemptions

were clustered in particular schools, "creating pockets of unvaccinated individuals"

in communities where doctors were choosing to issue exemptions for children

"without medically-justified contraindications." Id.

The Legislature responded in 2019 with Senate Bill 276, which was intended

to "restore integrity to California's immunization exemption process." SER-54.

SB 276 requires that doctors use a standardized medical exemption certification

form that explains in detail the medical basis for the exemption. Cal. Health &

Safety Code § 120372(a). SB 276 also requires that the State monitor schools with

unusually high medical exemption rates and review records from those schools to

ensure compliance with the law. Id. § 120372(c)-(d). In the first full school year

after SB 276 went into effect, medical exemption rates for kindergarteners fell to

0.3 percent. ER-91. According to recent data, the medical exemption rate has now

7
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dropped to 0.1 percent. Kindergarten Immunization Assessment, 2023-2024, at 4,

Cal. Dep't of Public Health, https://tinyurl.com/bdcxj9f9.

C. Procedural History

Sara Royce and three other parents have religious obj ections to vaccinating

their children. ER-6-7, ER-34-38. They filed a lawsuit challenging California's

school immunization law on free exercise grounds because the law does not

provide for religious exemptions. ER-34-35. Specifically, they contend that the

law is not neutral or generally applicable because it accommodates medical

exemptions and allows conditional enrollment of certain students, and argue that

the law cannot satisfy strict scrutiny. ER-63-66. Plaintiffs sought an injunction

against enforcement of the law to the extent that it "prohibit[s] a religiously based

objection." ER-67.1

After giving plaintiffs two chances to amend their complaint, the district court

dismissed the third amended complaint for failure to state a claim. ER-4, ER-7.

Applying the framework for evaluating free exercise claims described in

Employment Division V. Smith, the court concluded that California's school

immunization law is both neutral and generally applicable. On neutrality, the court

1 Plaintiffs sued Tomas AragOn in his official capacity as State Public Health
Officer. ER-38. Dr. Erica Pan was substituted when she succeeded AragOn in that
role. ER-4 n.l. Plaintiffs also sued California Attorney General Rob Bonita, but
the district court dismissed him on immunity grounds. ER-7. Plaintiffs do not
challenge the district court's dismissal of the Attorney General.

8
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held that the law is facially neutral and that nothing in its legislative history

demonstrates hostility to religion. ER-10-16. Turning to general applicability, the

court explained that California's law does not allow for individualized exemptions

and does not contain secular exemptions that are comparable to the proposed

religious exemption. ER-16-28. Applying rational basis review, the court held

that the law is rationally related to the State's legitimate interest in protecting the

health and safety of students and the public at large. ER-28-30. The district court

dismissed the free exercise challenge with prejudice and entered judgment. ER-32 .

This appeal followed.

SUMMARY OF ARGUMENT

The Supreme Court has recognized the States' authority to impose

compulsory immunization requirements for over a century. See Zucht, 260 U.S. at

175-177, Jacobson, 197 U.S. at 25-39. The Court has also recognized that parents '

religious rights do not encompass the right to "claim freedom from compulsory

vaccination" for their children. Prince V. Massachusetts, 321 U.S. 158, 166-167

(1944). Indeed, in Smith the landmark decision whose legal framework governs

this case the Supreme Court observed that the Constitution "does not require"

religious exemptions from ordinary "civic obligations" such as "compulsory

vaccination laws." 494 U.S. at 888-889.

9
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In recent years, courts have uniformly re ected free exercise challenges to

Califlomia's school immunization law. See Grimsby V. Pan, No. 5:25-cv-01575,

2025 WL 2829502 (C.D. Cal. Aug. 29, 2025), Doescher V. Pan, No. 2:23-cv-

02995, 2025 WL 1705012 (E.D. Cal. June 18, 2025), see also Whitlow v.

California,203 F. Supp. 3d 1079, 1085-1087 (S.D. Cal. 2016), Love v. State Dep 't

of Educ.,29 Cal. App. 5th 980, 996 (2018), Brown V. Smith,24 Cal. App. 5th

1135, 1144-1145 (2018). And appellate courts including this Court have

routinely re ected free exercise challenges to similar school immunization

requirements. See, et., Miller V. McDonald, 130 F.4th 258, 265-269 (2d Cir.

2025) (statewide school immunization statute), We The Patriots USA, Inc. V. Conn.

034 of Early Childhood Dev., 76 F.4th 130, 139, 148-155 (2d Cir. 2023) (same),

Doe v. San Diego Untied Sch. Dist., 19 F.4th 1173, 1175-1179 (9th Cir. 2021)

(school district's COVID-19 immunization requirement for students over 16 years

of age).

Plaintiffs fail to acknowledge this authority upholding school immunization

requirements under the Smith test. They recognize, however, that the Smith test

governs their challenge and argue only that the law fails to satisfy Smith and its

progeny. See Opening Br. 23-32. The district court carefully applied that test and

properly concluded that plaintiffs failed to state a claim based on the Free Exercise

Clause. California's school immunization law is neutral as to religion. The law

10
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does not target or otherwise reflect hostility to religion. Plaintiffs have not

plausibly alleged anti-religious animus by pointing to two remarks that were made

long after SB 277's enactment and do not even mention religion.

The law is also generally applicable. Its requirements are objective and

categorical, providing no mechanism for discretionary exceptions on a case-by-

case basis. Nor have plaintiffs alleged any exception to the immunization

requirement that undermines the government's asserted interests in a way that is

comparable to their proposed religious exemption. As numerous courts have held,

medical exemptions advance the public health obj ectives of immunization laws.

Medical exemptions are thus fundamentally unlike religious objections, which

undermine public health objectives. Plaintiffs point to other provisions of the law

that they characterize as exemptions, but none are comparable to a religious

exemption that would allow students to enroll from kindergarten through high

school without receiving any of the required immunizations.

Because the law is neutral and generally applicable, rational basis review

applies. The law easily satisfies rational basis review, and plaintiffs do not argue

otherwise. Even if strict scrutiny were to apply, the law is narrowly tailored to the

State's compelling interest in protecting public health by preventing the spread of

infectious diseases.

11
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STANDARD OF REVIEW

The Court reviews de novo the district court's dismissal for failure to state a

claim. Olson v. California, 104 F.4th 66, 76 (9th Cir. 2024) (en banc).

ARGUMENT

As the Supreme Court long ago recognized, the Free Exercise Clause does not

provide a right to "claim freedom from compulsory vaccination for [one's] child"

under a neutral, generally applicable immunization law. Prince, 321 U.S. at 166.

Indeed, the Court has expressed concern about "the prospect of constitutionally

required religious exemptions from ... compulsory vaccination laws[.]" Smith,

494 U.S. at 888-889, of. Zucht, 260 U.S. at 177 (upholding compulsory vaccination

laws for schoolchildren against a Fourteenth Amendment challenge). Although

some aspects of free exercise doctrine have evolved since the Court made those

pronouncements, nothing in the Supreme Court's modern precedent supports

plaintiffs' challenge to California's school immunization law.

I. CALIFORNIA'S SCHOOL IMMUNIZATION LAW IS NEUTRAL AND
GENERALLY APPLICABLE

The "protections of the Free Exercise Clause" guard against a law or policy

that "discriminates against some or all religious beliefs or regulates or prohibits

conduct because it is undertaken for religious reasons." Church of the Lukumi

Babalu Aye, Inc. v. Hialeah,508 U.S. 520, 532 (1993). But laws are "ordinarily

not subj ect to strict scrutiny under the Free Exercise Clause SO long as they are

12
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neutral and generally applicable." Fulton v. City of Philadelphia, 593 U.S. 522,

533 (2021) (emphasis added). Plaintiffs bear the burden to show an infringement

of their rights under the Free Exercise Clause. Kennedy V. Bremerton Sch. Dist. ,

597 U.S. 507, 524 (2022). In this case, plaintiffs assert a narrow challenge to

Califlornia's school immunization law: they agree that the governing framework

has been established by the Smith line of cases, but argue that the challenged law

should be subj ect to strict scrutiny under the Smith test because the law is neither

neutral nor generally applicable. See, et., Opening Br. 22. The district court

properly re ected those arguments

A. The Law is Neutral

A regulation lacks neutrality if it reflects "governmental hostility" to religious

beliefs. Lukumi,508 U.S. at 534. Analysis of neutrality "begin[s] with [the] text"

of the challenged regulation. Id. at 533. Here, the district court correctly

concluded that Califlornia's school immunization law is facially neutral because it

2 Although plaintiffs' opening brief alludes to other legal theories, none of
those theories are properly before this Court. Plaintiffs refer in passing to the
fundamental right to education that California courts have recognized as a matter
of state law. See, et., Opening Br. 19, 39. But their complaint does not include
any state law claims or assert any claims on behalf of plaintiffs' children. See ER-
35-38, ER-63-67. Nor have plaintiffs alleged that this case involves "hybrid"
rights, Smith, 494 U.S. at 882, or developed any argument that strict scrutiny
should apply because the law significantly infringes their right "to direct the
religious upbringing of their children," Mahmoud V. Taylor,145 S. Ct. 2332, 2349
(2025).
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makes no reference to religion or religious practice. ER-13. Plaintiffs do not

dispute the district court's conclusion.

Instead, plaintiffs contend that external sources reveal the law's

"discriminatory object." Lukumi, 508 U.S. at 534, 540, see Opening Br. 30-32.

Plaintiffs focus their argument on SB 277 and its repeal of the personal beliefs

exemption, but they identify nothing in that bill's legislative history (or otherwise)

that reflects animus against religion. On the contrary, the legislative record shows

that lawmakers were spurred to action by the "dramatic increase in the [personal

beliefs exemption] rate ... over the past fifteen years," which threatened to

jeopardize the health of students and the public at large. ER-87, see also, et.,

SER-20 (noting 337 percent increase in usage of the personal beliefs exemption, as

well as a recent measles outbreak), supra pp. 4-6. The district court was thus

correct that the context and history of the law "demonstrates no hostility toward

any religion or religious practice." ER-14.

Legislators' consideration of religion during debates about SB 277 does not

reflect any discriminatory animus either. Because the personal beliefs exemption

covered "all beliefs, including religious," ER-77, religion was just one of many

issues discussed in debates over the bill. To the extent that the Legislature

considered religion, the legislative history reflects respectful consideration of how

the bill might affect religious objectors. See, et., ER-82-83 (committee analysis
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explaining the immunization law's relationship to the Free Exercise Clause). As

another court observed, far from "singling religion out" when passing SB 277,

"legislators sought to assure themselves they would not be passing an

unconstitutional law." Doescher, 2025 WL 1705012, at *13.

Plaintiffs' arguments to the contrary are misguided. They observe that

legislators were aware that eliminating the personal beliefs exception would affect

parents who have religious objections to vaccination. Opening Br. 31. But

plaintiffs identify no authority holding that mere awareness of that impact

demonstrates anti-religious animus. On the contrary, neutrality turns on whether

the government's policy is "specifically directed at ... religious practice,797

Kennedy, 597 U.S. at 526 (quoting Smith, 494 U.S. at 878), or has as its "object the

suppression of religion," Lukumi, 508 U.S. at 542. Laws enacted "because of'

their effects on religion are not neutral, but laws enacted "in spite of' such effects

lack the requisite "discriminatory object." Id. at 540.

Given that distinction, courts have held that even repealing a standalone

religious exemption fails to establish discriminatory animus. See, et., Miller, 130

F.4th at 265-266, Connecticut,76 F.4th at 149-150. In that scenario, the effect on

religious objectors is obvious even more so than with SB 277, which repealed a

broader exemption. As these courts have explained, however, repealing a religious

exemption does not "translate" an "otherwise neutral law into one that targets
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religious beliefs." Miller, 130 F.4th at 266 (internal quotation marks omitted). For

purposes of neutrality, "it is not enough for a law to simply affect religious

practice." Connecticut, 76 F.4th 130 at 145, see Lukumi, 508 U.S. at 535 ("adverse

impact" alone does not demonstrate "iinpermissible targeting" of religion).

Plaintiffs also point to comments by SB 277's author, then-State Senator

Richard Pan, and Marat Farsi, who served as Deputy Director of Legislative and

Intergovernmental Affairs for the Governor's Office of Business and Economic

Development. ER-45, SER-69, see Opening Br. 31-32. The district court properly

concluded that the two comments fall far short of establishing animus. ER-15. For

one thing, neither comment mentioned religion. Pan referred broadly to those who

"opt out of vaccines," and Farsi generally criticized parents who oppose

vaccination. ER-45, see Tinsley V. Ferguson,47 F.4th 1055, 1086 (9th Cir. 2022)

(legislators' comments about therapy practices did not undermine neutrality

because they did not address religious beliefs). The comments also occurred years

after the relevant enactment. The Legislature passed SB 277 in 2015, but Pan's

comment is from 2019, and Farsi did not begin working for the Office of Business

and Economic Development until 2018. SER-68-69, see ER-15 (noting plaintiffs'

concession regarding these dates). Given their timing, these comments "could

have had no effect on the [Legislature's] vote." Bruesewitz V. Wyeth LLC, 562

U.S. 223, 242 (2011), see also, et., United States V. King, 24 F.4th 1226, 1232
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(9th Cir. 2022) (discounting legislative materials that postdated enactment by two

years)4

Content and timing aside, plaintiffs have offered no reason to think that these

comments could be attributed to the California Legislature as a whole. Although

Pan authored SB 277, "the legislators who vote to adopt a bill are not the agents of

the bill's sponsor or proponents," Brnovich V. Democratic Nat 'I Comm., 594 U.S.

647, 689 (2021), and "ordinarily even the contemporaneous remarks of a single

legislator who sponsors a bill are not controlling in analyzing legislative history,97

Consumer Prod. Safety Comm 'n V. GTE Sylvania, Inc., 447 U.S. 102, 118 (1980),

see Miller,130 F.4th at 266 (statements of "a small number of legislators" could

not be attributed to entire legislative body).

Plaintiffs rely on Masterpiece Cakeshop V. Colorado Civil Rights

Commission,584 U.S. 617 (2018), but the facts of that case underscore why

plaintiffs' allegations fall short here. In Masterpiece Cakeshop,members of a state

civil rights commission made "hostile]" and "disparage[Mg]" remarks about

religion while the commission was deciding a case involving plaintiffs' bakery

business. 584 U.S. at 634-635. The Supreme Court acknowledged general

concerns about relying on statements by individual legislators, but explained that

the remarks at issue "were made in a very different context by an adjudicatory

body deciding a particular case." Id. at 636. Under those circumstances, there was
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reason to think that the "official expressions of hostility to religion in some of the

commissioners' comments" could be fairly attributed to the entire commission. Id.

at 639. Here, by contrast, there is no basis to infer that the California Legislature

acted based on hostility to religion when it enacted SB 277: the record reveals no

hostility to religion in the first place, nor is there any basis to impute individuals '

comments to an entire legislative body.

B. The Law is Generally Applicable

Plaintiffs' argument that the law is not generally applicable lacks merit. A

law is not generally applicable if it contains "a mechanism for individualized

exemptions," Fulton, 593 U.S. at 533, or if it treats "comparable secular activity

more favorably than religious exercise," Tendon V. Newsom, 593 U.S. 61, 62

(2021). Plaintiffs contend that the law fails both aspects of general applicability.

Opening Br. 24-30. They are wrong on both counts.

1. The law does not provide a mechanism for individualized
exemptions

The individualized-exemptions principle applies if the government retains

"entirely discretionary" authority to waive a requirement on a case-by-case basis,

Fulton, 593 U.S. at 536, or if officials have "broad discretion to grant exemptions

on less than clear considerations," Fellowship of Christian Athletes V. San Jose

Ul1Qlii€6l1Sch. Dist. Bd. of Educ., 82 F.4th 664, 688 (9th Cir. 2023) (en bane). That

kind of discretionary authority undermines general applicability because it allows
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government officials to decide on an ad hoc basis "which reasons for not

complying with the policy are worthy of solicitude." Fulton, 593 U.S. at 537.

California's school immunization law contains no such mechanism. The

immunization requirement presumptively applies to any student under 18 attending

"any private or public elementary or secondary school, child care center, day

nursery, nursery school, family day care home, or development center." Cal.

Health & Safety Code § 120335(b). The law's requirements are framed in

objective, categorical terms, leaving government officials no discretion to waive

the requirement on a case-by-case basis. The medical exemption provision, for

example, states that a student "shall be exempt" once a parent files a written

statement from the student's doctor stating that immunization would be unsafe. Id.

§ 120370(a)(1). That statement must be submitted on a standardized form in

which the doctor certifies, among other things, that they have "conducted a

physical examination and evaluation of the child consistent with the relevant

standard of care." Id. § 120372(a)(2)(C). As the district court recognized, this

provision is "framed in objective terms" and "does not give state officials

discretion to decide whether an individual's reasons for requesting a medical

exemption are meritorious." ER-20, see also Doescher, 2025 WL 1705012, at *13

(agreeing that California's medical exemption turns on "objective, professional

requirements") .
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Plaintiffs disagree, asserting that "[e]ach medical exemption is an

individualized assessment." Opening Br. 27. If plaintiffs are claiming the doctor 's

assessment of the child undermines the law's general applicability, they are wrong.

Because the medical exemption hinges on the "physical condition of the child" and

the child's "medical circumstances," Cal. Health & Safety Code § 120370(a)(1), it

necessarily requires the doctor to determine whether immunization is safe for a

particular child. Any discretion on the part of the doctor, however, is constrained

by the duty to conform to "the relevant standard of care." Id. § 120372(a)(2)(C).

The law also incorporates the "criteria for appropriate medical exemptions"

published by the American Academy for Pediatrics (AAP). Id. § 120372(d)(3)(A).

A doctor may depart from those criteria only if his or her exemption decision

conforms to the relevant standard of care. Id. § 120372(d)(3)(B).

In any event, plaintiffs have identified nothing in the law that gives

government ojicials meaningful discretion in whether to grant a medical

exemption. As courts have explained in addressing similar arguments, a

vaccination requirement does not cease to be generally applicable just because it

exempts an obj ective "category defined by medical providers' use of their

professional judgment." Connecticut, 76 F.4th at 150-151, see also, et., Miller,

130 F.4th at 268-269, Doe, 19 F.4th at 1180, We The Patriots USA, Inc., V. Hochul,

17 F.4th 266, 288-289 (2d Cir. 2021). That government officials may be tasked
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with processing medical exemption forms or verifying compliance with statutory

requirements does not give "officials the discretion to approve or deny

exemptions on a case-by-case basis" in a way that would allow them to decide

which grounds for exemption are "'worthy of solicitude."' Connecticut, 76 F.4th

at 151 (quoting Fulton, 593 U.S. at 537).

Plaintiffs also allude to the law's procedure for statewide review of medical

exemptions. Opening Br. 26-27, see Cal. Health & Safety Code §§ 120370(d),

120372.05. As discussed, the Legislature added the review process to ensure that

the exemption is limited to students with genuine medical necessity. Supra p. 7.

Plaintiffs fail to identify any particular aspect of the review process that they

believe undermines the law's general applicability, and in any case, nothing about

that process would support such an argument. The statute provides that a

"clinically trained staff member" employed by the State has "medical discretion"

to determine that a doctor's assessment is consistent with the "relevant standard of

care" even if the doctor's decision diverges from AAP criteria. Cal. Health &

Safety Code § 120372(d)(3)(B). In certain instances, for example, there may be an

objective medical reason why immunization would be unsafe for a particular

student, even if that reason is not expressly addressed in the AAP criteria. As this

provision states on its face, any exercise of discretion on the part of state officials

is limited to "medical discretion," as cabined by the official's professional training,
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and it is tied to the requirement that medical exemptions be granted only if

consistent with the relevant standard of care. Id. § 120372(a)(2)(C), see also id.

§ 120372.05(c) (review panel for exemption appeals shall employ AAP guidelines

"or the relevant standard of care, as applicable"). And this Court has held that the

"mere existence of an exemption that affords some minimal governmental

discretion does not destroy a law's general applicability." Sporrans, Inc. V.

Wiesman, 794 F.3d 1064, 1082 (9th Cir. 2015), see also Foothills Christian

Ministries V. Johnson,148 F.4th 1040, 1051 (9th Cir. 2025) (government's

"minimal discretion in determining whether an organization operates a recreation

program" did not defeat general applicability).

Finally, plaintiffs appear to suggest that the mere existence of any secular

exemption defeats general applicability, by criticizing the State for "crest[ing] the

mechanism of the exemption and the ability of a student to try to qualify for the

exemption," through a process that is "controlled and determined" by state law.

Opening Br. 26-27, see id. at 24. That contention is foreclosed by this Court's

precedent, which establishes that exemptions do not undermine general

applicability SO long as they are "tied to particularized, objective criteria.97

Sporrans, 794 F.3d at 1081-1082, see also, et., Doe, 19 F.4th at 1180 (mere

existence of medical exemption did not create mechanism for individualized

exemptions). Plaintiffs' suggestion is also contrary to Supreme Court precedent.
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In Smith, the Court held that Oregon's drug law was generally applicable even

though it featured an exemption that applied when "the substance has been

prescribed by a medical practitioner." 494 U.S. at 874.

2. The law does not treat comparable secular conduct more
favorably than religious activity

A law is not generally applicable if it treats "comparable secular activity more

favorably than religious exercise." Tendon, 593 U.S. at 62. Specifically, a law is

not generally applicable if the government "prohibits religious conduct while

permitting secular conduct that undermines the governlnent's asserted interests in a

similar way." Fulton, 593 U.S. at 534. This Court has emphasized, however, that

secular exemptions "only matter if they are 'comparable' to regulated religious

conduct." Foothills Christian Ministries, 148 F.4th 1040 at 1052 (quoting

Tendon, 593 U.S. at 62). Whether two activities are comparable "must be judged

against the asserted government interest that justifies the regulation at issue.97

Tendon, 593 U.S. at 62. When analyzing risks to public health and safety, courts

consider "not individual behaviors but instead aggregations of individual

behavior." Connecticut, 76 F.4th at 152-153 (citing Tendon, 593 U.S. at 62).

The district court correctly recognized that California's school vaccination

law serves to "protect the health and safety of students and the public at large from

the spread of infectious diseases." ER-17, see, et., ER-14 (noting plaintiffs '

acknowledgment of legislative intent "to prevent the transmission of disease and
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protect student health and public health"), ER-87 (immunization requirement

"limit[s] the spread of disease" and "provide[s] an overall public health benefit",

declining immunization rates placed children "and the overall public health of our

citizens" at risk), SER-24 ("when too many people forego vaccines, everyone is

put at risk"). As the district court concluded, none of the purported "secular

exemptions" to the law undermine those interests in a way that is comparable to

plaintiffs' proposed religious exemption. ER-17-28.

Medical exemption. The law contains only one potentially permanent

exemption for students receiving classroom-based instruction: the medical

exemption set forth in California Health and Safety Code section 120370(a). The

district court reasoned that this exception for students with "medically

contraindicated conditions" promotes the government's interest in protecting

public health and safety, unlike allowing religious exemptions, which would

undermine that goal. ER-17-18, see Doescher, 2025 WL 1705012, at *14

(agreeing with this analysis and noting that California's medical exemption

exempts "the few students whose health would suffer if they were vaccinated"),

see also, et., Miller, 130 F.4th at 267-268, Connecticut, 76 F.4th at 153, Doe, 19

F.4th at 1178.

In reaching that conclusion, the district court looked to this Court's decision

in Doe, which analyzed a similar medical exemption provision in a school district's
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COVID-19 immunization requirement for students over 16 years of age. Much

like the medical exemption here, the exemption in Doe required a doctor's

certification, and it was restricted to students with recognized "contraindications or

precautions" for the vaccine. 19 F.4th at 1178. The Court concluded that the

district's "limited" and "rigid[]" medical exemption "serve[d] the primary interest

for imposing the mandate protecting student 'health and safety' and SO d[id]

not undermine the District's interests as a religious exemption would." Id. at 1178,

1180. Plaintiffs fail to acknowledge Doe, let alone distinguish its reasoning.

Plaintiffs also ignore persuasive authority from courts that have addressed

similar medical exemptions. As the Second Circuit held when analyzing

Connecticut's school immunization law, medical exemptions are consistent with

public health objectives because they allow "the small proportion of students who

cannot be vaccinated for medical reasons to avoid the harms that taking a particular

vaccine would inflict on them." Connecticut, 76 F.4th at 153. At the same time, a

state legislature's choice not to create a religious exemption promotes the aim of

"decreasing, to the greatest extent medically possible, the number of unvaccinated

students (and, thus, the risk of acquiring vaccine-preventable diseases) in school.97

Id. As a result, "exempting a student from the vaccination requirement because of

a medical condition and exempting a student who declines to be vaccinated for

religious reasons are not comparable in relation to the State's interest." Id.
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The Second Circuit recently built on that reasoning in Miller, 130 F.4th at

267-268, a case involving New York's school immunization law. The court

reasoned that the medical exemption in that law promotes the State's interest in

public health as does the general immunization requirement but that exempting

religious objectors from the requirement would "detract[] from that interest" by

increasing the "risk of transmission of vaccine-preventable diseases among

vaccinated and unvaccinated students alike." Id. at 267 (citing Connecticut, 76

F.4th at 153), see also Spivack V. City of Philadelphia, 109 F.4th 158, 173, 176 (3d

Cir. 2024) (adopting this "common-sense distinction" between medical and

religious exemptions). Miller also explained that the two types of exemptions are

"meaningfully different in scope and duration," because religious exemptions can

apply indefinitely to all immunizations, whereas medical exemptions apply only to

the specific immunizations that currently pose a threat to the student's health.

Miller, 130 F.4th at 267-268. Like New York, California allows medical

exemptions only to the extent that they are medically necessary for a specific

immunization, and exemptions may be temporary rather than permanent. See, et.,

Cal. Health & Safety Code § 120372(a)(2)(F), (G), Cal. Code Re's. tit. 17, § 6050,
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Grimsby, 2025 WL 2829502, at *5 (Califlornia's medical exemption "relates to

particular immunizations" and "is usually time-limited").3

Rather than engage with this authority, plaintiffs criticize the district court for

its analysis of the number of students likely to be subject to the two types of

exemptions. Opening Br. 27, see ER-18-19. But plaintiffs overstate the

importance of that part of the district court's ruling. Much like the similar

discussion in Doe, 19 F.4th at 1178, the district court discussed these comparative

figures as additional support for its conclusion that medical and religious

exemptions are different, but the numbers were not necessary to its analysis.

Because medical exemptions and religious exemptions are fundamentally

dissimilar, supra pp. 24-27, this Court need not even compare the numbers of

students likely to be covered.

If the Court were to do so, however, plaintiffs have presented no reason to

fault the district court's conclusion. Before SB 277, between 2.4 and 3.2 percent

of kindergarteners statewide were covered by the personal beliefs exemption,

One district court has held at the pleading stage that Maine's medical
exemption from its school immunization law may be comparable to a religious
exemption. Fox V. Makin, No. 2:22-cv-00251, 2023 WL 5279518, at *7 (D. Me.
Aug. 16, 2023). But Maine's medical exemption applies to any student for whom
vaccination "'may be"' unsafe, and according to the court, the exemption "could
potentially last indefinitely, for seemingly no meaningful reason." Id., of. Lowe V.
Mills, 68 F.4th 706, 710 (1st Cir. 2023) (addressing Maine's COVID vaccination
requirement for health care workers, which featured similar "may be" language).

3
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which includes exemptions sought by parents on religious grounds. ER-19. By

contrast, only 0.3 percent of kindergarteners had medical exemptions during the

2021-2022 school year, thus bringing the State closer to reaching its goal of herd

immunity. ER-89. The medical exemption rate has since dropped to 0.1 percent.

Kindergarten Immunization Assessment, 2023-2024, at 4, Cal. Dep't of Public

Health, https://tinyurl.com/bdcxj9f9. Those figures read alongside data from

other States support the district court's conclusion that plaintiffs failed to

plausibly allege that a religious exemption would be numerically comparable to the

medical exemption. See Miller,130 F.4th at 263 (in New York, "[r]eligious

exemptions far outpaced medical exemptions five to one"), Connecticut, 76 F.4th

at 154 ("more than ten times as many kindergarteners claimed religious

exemptions compared to medical exemptions").

Hom eschoolprovision. California's immunization requirement does not

apply to students enrolled "in a home-based private school" or "independent study

program," SO long as the student "does not receive classroom-based instruction.97

Cal. Health & Safety Code § 120335(f). As the district court held, this provision is

not comparable to a religious exemption because students who are not receiving

classroom-based instruction "do not inherently pose the same level of risk as

students with personal belief or religious exemptions who would be granted full

access to traditional classroom settings." ER-21. And it is consistent with the
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immunization law's overall scope, which is limited to students attending an

"elementary or secondary school, child care center," or similar facility where

children typically congregate together in close quarters. Cal. Health & Safety

Code § 120335(b).

Plaintiffs have failed to develop any legal argument specific to the

homeschool provision. In their statement of the case, however, they characterize

the provision as "broad" and assert that some students covered by it may have

access to traditional school facilities. Opening Br. 15. Plaintiffs' assertion that

some of these students may meet in a setting that "mimic[s] a traditional classroom

setting" (id.) fails to contend with a key limitation built into the statute: the

homeschool provision applies only if students do "not receive classroom-based

instruction." Cal. Health & Safety Code § 120335(f). And while plaintiffs note a

separate statutory reference to "classroom-style instruction," they fail to explain

why that unrelated statute would support their argument here. Opening Br. 15 n. 1

(citing Cal. Educ. Code § 51745.5(d)).

The district court correctly reasoned that homeschool and independent study

students present a lower risk than allowing unvaccinated students to attend school

full-time in a traditional classroom setting. See Tendon, 593 U.S. at 62

("Comparability is concerned with the risks various activities pose[.]"). The

school immunization law addresses diseases that can be "spread by contact with

29



Case: 25-2504, 11/07/2025, DktEntry: 23.1, Page 37 of 68

other infected children." SER-32, see SER-33 (explaining that these diseases

spread when students "physically come into contact with the infection").

Homeschool and independent study students are "much less likely to regularly

come into close personal contact with large numbers of other students for many

hours" a day. Doescher, 2025 WL 1705012, at *14. And as this Court has

previously recognized, duration can be highly relevant when analyzing threats to

public health and safety. In a recent iiree exercise case involving licensing

requirements for day care facilities, the Court held that allowing an exemption for

facilities with limited hours was not comparable to granting a religious exemption

for facilities that operate full-time. Foothills Christian Ministries, 148 F.4th at

1052.

IEPprovision. California's school immunization law recognizes that it "does

not prohibit a pupil who qualifies for an individualized education program,

pursuant to federal law and Section 56026 of the Education Code, from accessing

any special education and related services required by his or her individualized

education program." Cal. Health & Safety Code § 120335(h). The district court

properly concluded that this provision is not comparable to a religious exemption.

ER-22-23.

Plaintiffs invoke the number of students purportedly covered by the provision,

and they assert that the district court "failed to analyze how permitting an
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exemption for 700,000 students" with an IEP "posed a lesser risk" than a religious

exemption. Opening Br. 26. But plaintiffs misunderstand the meaning and scope

of California's IEP provision. The provision itself does not grant any exemption

from the requirement that students be immunized. It instead refers to the special

education services "required by" the student's IEP, stating that the immunization

law "does not prohibit" students from accessing those services. Cal. Health &

Safety Code § 120335(h).

The law's IEP provision recognizes the important procedural protections

afforded to students under the federal Individuals with Disabilities Education Act.

If a student's existing IEP called for that student to receive certain classroom-based

services, the school could not summarily bar them from receiving those services if

it discovered that the student lacked one or more required immunizations. The

school would instead have to ensure that the student completed their

immunizations or follow federally required procedures to amend the IEP. See,

et., 20 U.S.C. §§ 1414(d)(3)(D), 1414(d)(3)(F), 1414(d)(4) (procedures for

amendment and revision of EPs), id. § 1415(j) (mandating that "the child shall

remain in the then-current education placement" pending resolution of proceedings

to enforce student's IDEA rights). The IEP provision reflects these requirements,

preventing schools from inadvertently violating a student's procedural rights under

the IDEA or using the State's immunization requirement to undermine those
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federal rights. It does not, however, exempt students from the State's

immunization requirement. As the district court recognized, the IEP provision is

akin to provisions in other generally applicable regulations that have recognized a

practical limitation on a state or local government's power to regulate. Much like

those other provisions, the IEP provision "acknowledges a circumstance under

which California cannot practically require" immediate compliance with state law,

in this instance "due to protections afforded by federal law." ER-24 n.9.4

This Court's decision in Doe addressed a "nearly identical" issue. ER-23 .

There, as here, religious objectors argued that a provision for students with EPs

was a secular exemption comparable to a religious exemption. Doe, 19 F.4th at

1179. The Court rejected that assertion, holding that the district's IEP provision

was "not comparable to a religious exemption." Id. at 1179-1180, see id. at 1184

n.3 (Ikuta, J., dissenting) (agreeing that the IEP provision did not undermine the

policy's general applicability). The provision instead reflected the reality that

federal law imposes "certain procedural protections" that prevent a school from

4 See also Spivack, 109 F.4th at 174 (policy did not apply to unionized employees
whose vaccination requirements were subject to separate collective bargaining),
Sporrans, 794 F.3d at 1080 (regulation allowed pharmacies to refuse to fill
prescriptions due to lack of payment, any other rule "would likely drive
pharmacies out of business" (emphasis omitted)), of. Doe, 19 F.4th at 1180
(discussing provision in employee vaccine mandate that reflected Title VII's
"legally required interactive process").
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unilaterally changing a student's IEP. Id. at 1179-1180, see id. at 1184 n.3 (Ikuta,

J., dissenting) (under the IDEA, a school must "follow certain procedures before it

can bar students from in-person attendance"). The district's policy thus provided

"temporary procedural protections to students with EPs but d[id] not grant them a

permanent exemption from the mandate." Id. at 1180.

Plaintiffs fail to acknowledge Doe, and thus make no attempt to distinguish

that decision or explain why the Court should not follow it here. As for the

number of students affected, plaintiffs' repeated reference to "700,000 students"

(et, Opening Br. 26) underscores their misunderstanding of the IEP provision. In

recent years, more than 700,000 California students received special education

services about 11 percent of all students. ER-86. But the percentage of students

with EPs who also lack required vaccinations is far smaller. In recent years, the

statewide percentage of kindergarten students with EPs who lacked one or more

immunizations was no more than 0.3 percent. SER-9-10, SER-45-46, SER-66-67,

SER-70-73, see also SER-47 (similar figures for seventh graders). And even that

figure does not identify the number of students who subsequently completed their

immunizations, or the number of students with EPs who attend school for

specialized services on a part-time basis (rather than attending class full-time).

Conditional en rollmen t provision. Schools may conditionally enroll students

while they complete their vaccinations. Cal. Health & Safety Code § 120340. As
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to certain categories of students, like foster children, schools must offer conditional

enrollment. Cal. Health & Safety Code § l2034l(a), Cal. Educ. Code

§§ 48852.7(c)(3), 49701 art. IV(C). But none of these provisions grants students

an exemption from the immunization requirement. On the contrary, the law

provides that a conditionally enrolled student must present evidence "that he or she

has been fully immunized," and shall do SO "within time periods designated by

regulation." Cal. Health & Safety Code § 120340.

For students transferring to a new school, regulations limit the conditional

enrollment period to 30 school days, after which the school "shall exclude the

pupil from further attendance until the parent or guardian provides documentation

of compliance with the immunization requirements." Cal. Code Regs. tit. 17,

§ 6035(d)(l). For other students, conditional enrollment is available only if the

student has a temporary medical exemption or has already "commenced receiving

doses of all vaccines required for the pupil's age or grade ... and is not currently

due for any doses at the time of admission." Id. § 6035(a)(1). Schools have an

ongoing duty to monitor and enforce immunization requirements for conditionally

enrolled students. Id. § 6035(b)-(c), see Cal. Health & Safety Code § 120375.

Given these requirements, the district court concluded that conditional

enrollment is not comparable to a religious exemption. ER-25-28. In doing so, the

court relied on this Court's decision in Doe, 19 F.4th at 1179, which analyzed a
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similar conditional enrollment provision. As this Court explained, "conditionally

enrolled students are simply given a grace period to provide documentation

proving that they have been vaccinated before they may continue with on-site

education, they are not exempted from the vaccination requirement itself." Id.

And because conditional enrollment is "both of temporary duration and of limited

scope," it does not undermine "interests in student health and safety the way a

religious exemption would." Id., see Foothills Christian Ministries, 148 F.4th at

1052 (similar reasoning regarding limited duration).

Plaintiffs fail to acknowledge Doe's analysis of conditional enrollment, nor

do they develop any sustained legal argument on this point. They suggest that

conditional enrollment could last for "a full school year," Opening Br. 17, but the

portions of the complaint to which they refer do not support that assertion, see ER-

61-62. And plaintiffs appear to have abandoned their theory that the law could

lose its character as a law of general applicability just because some school

districts might fail to comply with state requirements governing conditional

enrollment. See ER-26 (discussing ER-44). That apparent concession would be

correct: the prospect that "State laws might sometimes be broken does not itself

mean that those laws are not generally applicable." ER-26, see ER-27 (concluding

that there is no plausible allegation that "the State permits these school districts '

alleged practices") .
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Other arguments. Plaintiffs gesture at several other arguments, most of

which are not properly before this Court and provide no basis for reversal in any

event. For example, the school immunization law does not apply to students who

are 18 or older. Cal. Health & Safety Code § 120360. Plaintiffs' complaint does

not mention this provision, and plaintiffs' counsel raised it for the first time at the

hearing on the motion to dismiss. See ER-24. On appeal, plaintiffs mention the

provision only in passing, without developing any argument about it. Et.,

Opening Br. 26. Because issues are preserved only if "specifically and distinctly

argued in appellant's opening brief," Moran V. Screening Pros, LLC, 25 F.4th 722,

728 n.6 (9th Cir. 2022), this Court should decline to consider plaintiffs' comments

about the age provision.

Even if the argument were properly before this Court, the age provision

would not undermine the law's general applicability. California's immunization

requirement applies to students seeking "admission" to school. Cal. Health &

Safety Code § 120335(b), see ER-24 (proof of immunization is required "at the

time the student is first admitted"). The age provision would not exempt a high

school student who turns 18 partway through their senior year unless they

transfer to a new school after turning 18. As the district court explained, any

students who fall within that category will not be in school long enough to pose a

risk that is comparable to allowing a religious exemption. ER-24-25 .
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Plaintiffs' opening brief mentions another theory that they failed to raise in

their opposition to the motion to dismiss: that the law is substantially

underinclusive because it does not require children to be immunized before

participating in "sports leagues" or other "public extracurricular activities.97

Opening Br. 25, see id. at 30. This novel theory lacks merit. Plaintiffs do not

plausibly allege that sports leagues or extracurricular activities are comparable to

all-day, in-class instruction. See Foothills Christian Ministries, 148 F.4th at 1052

(activities were not comparable based on differing duration). Plaintiffs' theory

also suffers from a basic conceptual flaw. Subj ect to narrow exceptions, education

is compulsory for children aged 6 to 18. Cal. Educ. Code § 48200. Aside from

homeschooled children, nearly all children who participate in sports leagues or

other private activities also attend school which means they are subj ect to the

school immunization law. Because those children are already covered by the

immunization requirement, California's choice not to impose duplicative

requirements for out-of-school activities does not undermine the State's public

health interests.

II. THE LAW SATISFIES ANY APPLICABLE STANDARD OF SCRUTINY

Because the law is neutral and generally applicable, rational basis review

applies. The law easily satisfies rational basis review, and plaintiffs do not argue

otherwise. Even if strict scrutiny were to apply, the law is narrowly tailored to the
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State's compelling interest in protecting public health by preventing the spread of

infectious diseases.

1. Plaintiffs explain at length why their objections to vaccination stem from

sincerely held religious beliefs. Opening Br. 32-39. The State does not contest the

sincerity of plaintiffs' beliefs, nor does it dispute that plaintiffs' religiously

motivated obj ections may implicate the Free Exercise Clause. But that alone does

not entitle plaintiffs to strict scrutiny. If a law is neutral and generally applicable

as this one is rational basis review applies "even if the law has the incidental

effect of burdening a particular religious practice." Lukumi, 508 U.S. at 531 .

Plaintiffs make no argument that California's school immunization law lacks

a rational relationship to a legitimate state interest. They have thus waived any

contention that the law fails to satisfy rational basis review. See Moran, 25 F.4th

at 728 n.6. In any event, California's school immunization law easily satisfies that

"forgiving standard." Foothills Christian Ministries, 148 F.4th at 1052. The State

has a legitimate interest "in protecting the health and safety of students and the

public at large." ER-29. Courts have long recognized the legitimacy of this

interest. See, et., Health Freedom Def. Fund, Inc. V. Carvalho, 148 F.4th 1020,

1033 (9th Cir. 2025) (en bane) (recognizing school district's "legitimate interest in

protecting the health and safety of its employees and students"). The district court

38



Case: 25-2504, 11/07/2025, DktEntry: 23.1, Page 46 of 68

was right to conclude that the law bears a rational relationship to that interest

because it aims to "slow[] the spread of infectious diseases." ER-30.

2. The State also argued below that the law would satisfy strict scrutiny. ER-

12. The district court did not reach that argument. See ER-28-30. If this Court

were to do so, however, it should affirm on the alternative ground that the law is

narrowly tailored to serve a compelling state interest.

Plaintiffs do not appear to dispute that the State has a compelling interest in

protecting public health by preventing the spread of infectious diseases. And with

good reason: the Supreme Court has repeatedly recognized such an interest. See,

et., Roman Catholic Diocese of 8rooklyn V. Cuomo, 592 U.S. 14, 18 (2020),

Zucht, 260 U.S. at 176-177, see also Jacobson, 197 U.S. at 26 (recognizing States'

authority to take appropriate action "essential to the safety, health, peace, good

order, and morals of the community") (internal quotation marks omitted).

Plaintiffs suggest, however, that the analysis should turn on whether the State

has a compelling interest in denying religious exemptions to plaint%` ' children.

See Opening Br. 40 (referring to "eleven requested exemptions" for plaintiffs '

school-age children). Plaintiffs' effort to narrow the inquiry is incorrect. This case

involves a facial challenge to the law, and plaintiffs seek a permanent injunction

against enforcement of the State's school immunization law to the extent that it

"prohibit[s] a religiously based objection." ER-67. Any strict scrutiny analysis
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must account for the State's compelling interest in preventing the spread of disease

statewide. Cf. Connecticut, 76 F.4th at 153 (in assessing risk, courts consider

"aggregations of individual behaviors" rather than "an individual child who is

unvaccinated") .5

The law is narrowly tailored to serve that compelling interest. The list of

required immunizations is limited to "serious conditions that pose very real health

risks to children." SER-32. And the narrow scope of the medical exemption

alongside the law's other restrictions, et., provisions governing conditional

enrollment reflects the State's commitment to achieving and maintaining herd

immunity for the protection of public health. The State repealed the personal

beliefs exemption in response to evidence showing that a sharp rise in the use of

the exemption was threatening the protective effect of widespread immunity.

Supra pp. 4-6. Later, when the Legislature became aware that the medical

exemption was being misused, it amended the law to toughen the exemption's

requirements and enhance state oversight. Supra pp. 7-8. Plaintiffs' discussion of

the law's other provisions which they mischaracterize as "secular exemptions"

5 Plaintiffs' argument to the contrary relies on decisions applying the
Religious Freedom Restoration Act. See Opening Br. 39-40 (citing, et., Orwell
V. Hobby Lobby Stores, Inc., 573 U.S. 682, 726-727 (2014)). Plaintiffs also cite
Fulton, 593 U.S. at 541-542, but there, the organization challenging the city's
policy appears to have been the only foster agency seeking a religious exemption.
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(Opening Br. 40) is flawed for the reasons already addressed. Supra pp. 23-37.

And their list of purported alternatives (at Opening Br. 40-41) fails to adequately

describe what those proposals would entail. Plaintiffs thus fail to explain why

adopting any of those measures would allow California to maintain herd immunity

while allowing a religious exemption.

CONCLUSION

The district court's judgment should be affirmed.
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STATUTORY ADDENDUM
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California Health & Safety Code § 120325

In enacting this chapter, but excluding Section 120380, and in enacting Sections

120400, 120405, 120410, and 120415, it is the intent of the Legislature to provide:

(a) A means for the eventual achievement of total immunization of appropriate age

groups against the following childhood diseases:

(1 ) Diphtheria.

(2) Hepatitis B.

(3) Haemophilus influenzas type b.

(4) Measles.

(5) Mumps.

(6) Pertussis (whooping cough).

(7) Poliomyelitis.

(8) Rubella.

(9) Tetanus.

(10) Varicella (chickenpox).

(11) Any other disease deemed appropriate by the department, taking into

consideration the recommendations of the Advisory Committee on

Immunization Practices of the United States Department of Health and

Human Services, the American Academy of Pediatrics, and the American

Academy of Family Physicians.
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(b) That the persons required to be immunized be allowed to obtain immunizations

from whatever medical source they SO desire, subj ect only to the condition that the

immunization be performed in accordance with the regulations of the department

and that a record of the immunization is made in accordance with the regulations.

(c) Exemptions from immunization for medical reasons.

(d) For the keeping of adequate records of immunization so that health

departments, schools, and other institutions, parents or guardians, and the persons

immunized will be able to ascertain that a child is fully or only partially

immunized, and SO that appropriate public agencies will be able to ascertain the

immunization needs of groups of children in schools or other institutions.

(e) Incentives to public health authorities to design innovative and creative

programs that will promote and achieve full and timely immunization of children.

California Health & Safety Code § 120335

(a) As used in this chapter, "governing authority" means the governing board of

each school district or the authority of each other private or public institution

responsible for the operation and control of the institution or the principal or

administrator of each school or institution.

(b) The governing authority shall not unconditionally admit any person as a pupil

of any private or public elementary or secondary school, child care center, day
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nursery, nursery school, family day care home, or development center, unless,

prior to his or her first admission to that institution, he or she has been frilly

immunized. The following are the diseases for which immunizations shall be

documented:

(1 ) Diphtheria.

(2) Haemophilus influenzas type b.

(3) Measles.

(4) Mumps.

(5) Pertussis (whooping cough).

(6) Poliomyelitis.

(7) Rubella.

(8) Tetanus.

(9) Hepatitis B.

(10) Varicella (chickenpox).

(11) Any other disease deemed appropriate by the department, taking into

consideration the recommendations of the Advisory Committee on

Immunization Practices of the United States Department of Health and

Human Services, the American Academy of Pediatrics, and the American

Academy of Family Physicians.
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(c) Notwithstanding subdivision (b), full immunization against hepatitis B shall not

be a condition by which the governing authority shall admit or advance any pupil

to the 7th grade level of any private or public elementary or secondary school.

(d) The governing authority shall not unconditionally admit or advance any pupil

to the 7th grade level of any private or public elementary or secondary school

unless the pupil has been fully immunized against pertussis, including all pertussis

boosters appropriate for the pupil's age.

(e) The department may specify the immunizing agents that may be utilized and

the manner in which immunizations are administered.

(f) This section does not apply to a pupil in a home-based private school or a pupil

who is enrolled in an independent study program pursuant to Article 5.5

(commencing with Section 51745) of Chapter 5 of Part 28 of the Education Code

and does not receive classroom-based instruction.

(8)

(1) A pupil who, prior to January 1, 2016, submitted a letter or affidavit on

file at a private or public elementary or secondary school, child day care

center, day nursery, nursery school, family day care home, or development

center stating beliefs opposed to immunization shall be allowed enrollment

to any private or public elementary or secondary school, child day care
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center, day nursery, nursery school, family day care home, or development

center within the state until the pupil enrolls in the next grade span.

(2) For purposes of this subdivision, "grade span" means each of the

following:

(A) Birth to preschool.

(B) Kindergarten and grades 1 to 6, inclusive, including transitional

kindergarten.

(C) Grades 7 to 12, inclusive.

(3) Except as provided in this subdivision, on and after July 1, 2016, the

governing authority shall not unconditionally admit to any of those

institutions specified in this subdivision for the first time, or admit or

advance any pupil to 7th grade level, unless the pupil has been immunized

for his or her age as required by this section.

(h) This section does not prohibit a pupil who qualifies for an individualized

education program, pursuant to federal law and Section 56026 of the Education

Code, from accessing any special education and related services required by his or

her individualized education program.
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California Health & Safety Code § 12040

A person who has not been fully immunized against one or more of the diseases

listed in Section 120335 may be admitted by the governing authority on condition

that within time periods designated by regulation of the department he or she

presents evidence that he or she has been fully immunized against all of these

diseases.

California Health & Safety Code § 120370

(H)

(1) Prior to January 1, 2021, if the parent or guardian files with the

governing authority a written statement by a licensed physician and surgeon

to the effect that the physical condition of the child is such, or medical

circumstances relating to the child are such, that immunization is not

considered safe, indicating the specific nature and probable duration of the

medical condition or circumstances, including, but not limited to, family

medical history, for which the physician and surgeon does not recommend

immunization, that child shall be exempt from the requirements of this

chapter, except for Section 120380, and exempt from Sections 120400,

120405, 120410, and 120415 to the extent indicated by the physician and

surgeon's statement.
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(2) Commencing January 1, 2020, a child who has a medical exemption

issued before January l, 2020, shall be allowed continued enrollment to any

public or private elementary or secondary school, child care center, day

nursery, nursery school, family day care home, or developmental center

within the state until the child enrolls in the next grade span.

For purposes of this subdivision, "grade span" means each of the following:

(A) Birth to preschool, inclusive.

(B) Kindergarten and grades 1 to 6, inclusive, including transitional

kindergarten.

(C) Grades 7 to 12, inclusive.

(3) Except as provided in this subdivision, on and after July 1, 2021 , the

governing authority shall not unconditionally admit or readmit to any of

those institutions specified in this subdivision, or admit or advance any pupil

to 7th grade level, unless the pupil has been immunized pursuant to Section

120335 or the parent or guardian files a medical exemption form that

complies with Section 120372.

(b) If there is good cause to believe that a child has been exposed to a disease listed

in subdivision (b) of Section 120335 and the child's documentary proof of

immunization status does not show proof of immunization against that disease, that

child may be temporarily excluded from the school or institution until the local
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health officer is satisfied that the child is no longer at risk of developing or

transmitting the disease.

California Health & Safety Code § 120372

(H)

(1) By January 1, 2021, the department shall develop and make available for

use by licensed physicians and surgeons an electronic, standardized,

statewide medical exemption certification form that shall be transmitted

directly to the department's California Immunization Registry (CAIR)

established pursuant to Section 120440. Pursuant to Section 120375, the

form shall be printed, signed, and submitted directly to the school or

institution at which the child will attend, submitted directly to the governing

authority of the school or institution, or submitted to that governing

authority through the CAIR where applicable. Notwithstanding Section

120370, commencing January 1, 2021, the standardized form shall be the

only documentation of a medical exemption that the governing authority

may accept.

(2) At a minimum, the form shall require all of the following information:

(A) The name, California medical license number, business address,

and telephone number of the physician and surgeon who issued the
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medical exemption, and of the primary care physician of the child, if

different from the physician and surgeon who issued the medical

exemption.

(B) The name of the child for whom the exemption is sought, the

name and address of the child's parent or guardian, and the name and

address of the child's school or other institution.

(C) A statement certifying that the physician and surgeon has

conducted a physical examination and evaluation of the child

consistent with the relevant standard of care and complied with all

applicable requirements of this section.

(D) Whether the physician and surgeon who issued the medical

exemption is the child's primary care physician. If the issuing

physician and surgeon is not the child's primary care physician, the

issuing physician and surgeon shall also provide an explanation as to

why the issuing physician and not the primary care physician is filling

out the medical exemption form.

(E) How long the physician and surgeon has been treating the child.

(F) A description of the medical basis for which the exemption for

each individual immunization is sought. Each specific immunization

shall be listed separately and space on the form shall be provided to
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allow for the inclusion of descriptive information for each

immunization for which the exemption is sought.

(G) Whether the medical exemption is permanent or temporary,

including the date upon which a temporary medical exemption will

expire. A temporary exemption shall not exceed one year. All medical

exemptions shall not extend beyond the grade span, as defined in

Section 120370.

(H) An authorization for the department to contact the issuing

physician and surgeon for purposes of this section and for the release

of records related to the medical exemption to the department, the

Medical Board of California, and the Osteopathic Medical Board of

California.

(I) A certification by the issuing physician and surgeon that the

statements and information contained in the form are true, accurate,

and complete.

(3) An issuing physician and surgeon shall not charge for either of the

following:

(A) Filling out a medical exemption form pursuant to this section.

(B) A physical examination related to the renewal of a temporary

medical exemption.
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(b) Commencing January 1, 2021, if a parent or guardian requests a licensed

physician and surgeon to submit a medical exemption for the parent's or

guardian's child, the physician and surgeon shall inform the parent or guardian of

the requirements of this section. If the parent or guardian consents, the physician

and surgeon shall examine the child and submit a completed medical exemption

certification form to the department. A medical exemption certification form may

be submitted to the department at any time.

(c) By January 1, 2021, the department shall create a standardized system to

monitor immunization levels in schools and institutions as specified in Sections

120375 and 120440, and to monitor patterns of unusually high exemption form

submissions by a particular physician and surgeon.

(d)

(1) The department, at a minimum, shall annually review immunization

reports from all schools and institutions in order to identify medical

exemption forms submitted to the department and under this section that will

be subject to paragraph (2).

(2) A clinically trained immunization department staff member, who is

either a physician and surgeon or a registered nurse, shall review all medical

exemptions Hom any of the following:
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(A) Schools or institutions subject to Section 120375 with an overall

immunization rate of less than 95 percent.

(B) Physicians and surgeons who have submitted five or more medical

exemptions in a calendar year beginning January 1, 2020.

(C) Schools or institutions subject to Section 120375 that do not

provide reports of vaccination rates to the department.

(3)

(A) The department shall identify those medical exemption forms that

do not meet applicable AAP criteria for appropriate medical

exemptions. The department may contact the primary care physician

and surgeon or issuing physician and surgeon to request additional

information to support the medical exemption.

(B) Notwithstanding subparagraph (A), the department, based on the

medical discretion of the clinically trained immunization staff

member, may accept a medical exemption that is based on other

contraindications or precautions, including consideration of family

medical history, if the issuing physician and surgeon provides written

documentation to support the medical exemption that is consistent

with the relevant standard of care.
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(C) A medical exemption that the reviewing immunization department

staff member determines to be inappropriate or otherwise invalid

under subparagraphs (A) and (B) shall also be reviewed by the State

Public Health Officer or a physician and surgeon from the

department's immunization program designated by the State Public

Health Officer. Pursuant to this review, the State Public Health

Officer or physician and surgeon designee may revoke the medical

exemption.

(4) Medical exemptions issued prior to January l, 2020, shall not be revoked

unless the exemption was issued by a physician or surgeon that has been

subject to disciplinary action by the Medical Board of California or the

Osteopathic Medical Board of California.

(5) The department shall notify the parent or guardian, issuing physician and

surgeon, the school or institution, and the local public health officer with

jurisdiction over the school or institution of a denial or revocation under this

subdivision.

(6) If a medical exemption is revoked pursuant to this subdivision, the child

shall continue in attendance. However, within 30 calendar days of the

revocation, the child shall commence the immunization schedule required

for conditional admittance under Chapter 4 (commencing with Section 6000)
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of Division 1 of Title 17 of the California Code of Regulations in order to

remain in attendance, unless an appeal is filed pursuant to Section 120372.05

within that 30-day time period, in which case the child shall continue in

attendance and shall not be required to otherwise comply with immunization

requirements unless and until the revocation is upheld on appeal.

(7)

(A) If the department determines that a physician's and surgeon's

practice is contributing to a public health risk in one or more

communities, the department shall report the physician and surgeon to

the Medical Board of California or the Osteopathic Medical Board of

California, as appropriate. The department shall not accept a medical

exemption form from the physician and surgeon until the physician

and surgeon demonstrates to the department that the public health risk

no longer exists, but in no event shall the physician and surgeon be

barred from submitting these forms for less than two years.

(B) If there is a pending accusation against a physician and surgeon

with the Medical Board of California or the Osteopathic Medical

Board of California relating to immunization standards of care, the

department shall not accept a medical exemption form from the
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physician and surgeon unless and until the accusation is resolved in

favor of the physician and surgeon.

(C) If a physician and surgeon licensed with the Medical Board of

California or the Osteopathic Medical Board of California is on

probation for action relating to immunization standards of care, the

department and governing authority shall not accept a medical

exemption form from the physician and surgeon unless and until the

probation has been terminated.

(8) The department shall notify the Medical Board of California or the

Osteopathic Medical Board of California, as appropriate, of any physician

and surgeon who has five or more medical exemption forms in a calendar

year that are revoked pursuant to this subdivision.

(9) Notwithstanding any other provision of this section, a clinically trained

immunization program staff member who is a physician and surgeon or a

registered nurse may review any exemption in the CAIR or other state

database as necessary to protect public health.

(e) The department, the Medical Board of California, and the Osteopathic Medical

Board of California shall enter into a memorandum of understanding or similar

agreement to ensure compliance with the requirements of this section.
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(f) In administering this section, the department and the independent expert review

panel created pursuant to Section 120372.05 shall comply with all applicable state

and federal privacy and confidentiality laws. The department may disclose

information submitted in the medical exemption form in accordance with Section

120440, and may disclose information submitted pursuant to this chapter to the

independent expert review panel for the purpose of evaluating appeals.

(g) The department shall establish the process and guidelines for review of medical

exemptions pursuant to this section. The department shall communicate the process

to providers and post this information on the department's website.

(h) If the department or the California Health and Human Services Agency

determines that contracts are required to implement or administer this section, the

department may award these contracts on a single-source or sole-source basis. The

contracts are not subject to Part 2 (commencing with Section 10100) of Division 2

of the Public Contract Code, Article 4 (commencing with Section 19130) of

Chapter 5 of Part 2 of Division 5 of Title 2 of the Government Code, or Sections

4800 to 5180, inclusive, of the State Administrative Manual as they relate to

approval of information technology pro ects or approval of increases in the

duration or costs of information technology projects.

(i) Notwithstanding the rulemaking provisions of the Administrative Procedure Act

(Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of
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the Government Code), the department may implement and administer this section

through provider bulletins, or similar instructions, without taking regulatory action.

(j) For purposes of administering this section, the department and the California

Health and Human Services Agency appeals process shall be exempt from the

rulemaldng and administrative adjudication provisions in the Administrative

Procedure Act (Chapter 3.5 (commencing with Section 11340), Chapter 4

(commencing with Section 11370), Chapter 4.5 (commencing with 11400), and

Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of

the Government Code).
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STATEMENT OF RELATED CASES

The following related cases are pending: Doescher V. Pan,No. 25-453 l , We

The Patriots v. Ventura Untied School District, No. 25-5239, and Grimsby V. Pan,

No. 25-6100.
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