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JURISDICTIONAL STATEMENT

Appellant Danny Roberson filed suit in the Circuit Court of St. Charles County,
Missouri, alleging claims of defamation, false light invasion of privacy, prima facie tort,
and civil conspiracy against Respondents Rachel Homolak, JW, Vanessa Hagedorn, Grace
Church STL, Jane Puszkar, and Chris Barrett. (D4, pp. 1-99.)

On September 3, 2025, the trial court entered a Judgment granting all Respondents’
respective motions to dismiss for failure to state a claim upon which relief can be granted
under Missouri Rule of Civil Procedure 55.27(a)(6). (D36.) Specifically, the trial court
granted the following motions: (1) Defendant Rachel Homolak’s Special Motion to
Dismiss (D29); (2) Defendant Chris Barrett’s Special Motion to Dismiss (D25); (3)
Defendant Grace Church STL’s Motion to Dismiss (D23); and (4) Defendants Vanessa
Hagedorn and Jane Puszkar’s Special Motion to Dismiss. (D36, pp. 3—4.) The trial court
dismissed all of Appellant’s claims against all Respondents. No attorney fees were awarded
to any Respondent. (D36, pp. 3—4.) On September 4, 2025, the trial court entered a separate
order dismissing Appellant’s claims against Defendant JW. (D37.)

Appellant timely filed her Notice of Appeal on October 3, 2025. (D38.) St. Charles
County, Missouri, is within the territorial jurisdiction of this Court, Mo. Rev. Stat. §§
477.050-477.070, and this appeal does not involve any issues within the exclusive
appellate jurisdiction of the Missouri Supreme Court. Accordingly, this Court has

jurisdiction over this appeal pursuant to Article V, § 3 of the Missouri Constitution.
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STATEMENT OF FACTS

A. Appellant Danny Roberson.

Appellant was assigned the sex of male at birth but identifies as non-binary and
trans-femme, meaning she uses feminine (she/her) and gender-neutral (they/them)
pronouns. (D4, 9 8.) Appellant expresses her non-binary gender identity by wearing a
combination of traditionally masculine and feminine clothing, make-up (mascara and eye
shadow), and her natural facial hair. (D4, § 9.) Appellant was employed at the Kathryn
Linnemann branch of the St. Charles City-County Library system (“Library”). (D4, 9 10.)
She dresses in at least business casual attire for work, which is the Library’s required dress
code. (D4, 9 11.) Every Library employee is required to take turns monitoring the children’s
desk as part of their regular job duties. (D4, 9 14.)

B. The May 2023 Encounter and the Beginning of the Defamatory Campaign.

On or about May 24, 2023, Respondent Rachel Homolak entered the Library where
Appellant was working the children’s desk. (D4, 4 12—13.) Critically, Homolak never
spoke with, nor had any direct interaction with, Appellant. (D4, § 16.) Upon information
and belief, Homolak disapproved of Appellant’s appearance. (D4, § 17.) That same day,
Homolak called the Library and spoke with the Chief Executive Officer, Jason Kuhl, for
over an hour. (D4, 49 18-19.) Kuhl informed Homolak that her complaint was the first ever
received regarding Appellant’s appearance. (D4, q 19.) Following this phone conversation,
Library administration offered Appellant paid time off and altered her desk schedule for

Appellant’s protection. (D4, 9 21-22.)
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Within days, Homolak began posting on social media, misstating and exaggerating
Appellant’s appearance. (D4, 99 24-26; Ex. A.) Homolak stated that Appellant was “a man
dressed in drag” who wore “heavy makeup, large black hoop earrings, nail polish,” and
“had a goatee.” (D4, 9 27.) These descriptions were false and exaggerated. Homolak
accused Appellant of trying to push her “sexual identity” onto the public, “especially
children.” (D4, 99 28-29.) By publicly stating that Appellant was “pushing sexual identity
on the public, especially children,” Homolak openly and falsely accused Appellant of
sexual misconduct involving children. (D4, q 29.)

C. The Escalating Campaign of Defamatory Statements.

Homolak’s defamatory campaign escalated systematically across multiple forums
over approximately ten months, from May 2023 through February 2024, and grew to
include the other Respondents. At each stage, the accusations became more extreme,
progressing from exaggerations about Appellant’s clothing to explicit accusations of
pedophilia, sexual predation, and child abuse. None of the Respondents had any actual
basis for these accusations. The Library had never received any prior complaint about
Appellant’s conduct, attire, or interactions with library patrons or their children before
Homolak initiated her campaign. (D4, 4 19.)

1. June 2, 2023: REAL TALK Radio Show.

On June 2, 2023, Homolak appeared on the REAL TALK radio show. (D4, q 40;
Ex. C.) The host falsely stated that Appellant wore “miniskirts, fishnet stockings, and high
heels” to work. (D4, q 44.) Homolak did not correct these falsehoods. Instead, she agreed

with them and added a “corset” to the list of false clothing items attributed to Appellant.
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(D4, q 44.) These statements were false. Appellant pled that she only wore business-casual
attire compliant with the Library’s dress code. (D4, 44 9-11.) The Library Board president
confirmed that the Library has a dress code policy, that the dress code “is enforced,” and
that “staff are not permitted to wear inappropriate attire to work.” (D4, 99 115-116.)
Despite this, Homolak continued her campaign. (D4, § 119.)

2. June 9, 2023: Tim Jones and Chris Arps Radio Show.

On June 9, 2023, Homolak stated that children seeing Appellant at the Library is
“abusive to them,” falsely accusing Appellant of child abuse. (D4, § 47; Ex. D.) Homolak
further stated that “drag exists because of sex and because of that, they keep going for the
children.” (D4, 9/ 48.)

3. June 12, 2023: St. Charles City-County Council Meeting.

Homolak appeared posing as a caricature of Appellant, wearing “bright pink eye
shadow, a fake goatee, a corset over a t-shirt, fishnet stockings, a mini skirt, and heels.”
(D4, 99 53-55; Ex. E.) Homolak falsely claimed Appellant wears “leather” and “a dress
that opens around the ‘crotch.”” (D4, § 56.) Respondent Hagedorn stated that Appellant’s
presence constitutes “child abuse” and that ‘“children’s safety should never be
compromised due to a grown man’s feelings.” (D4, 9 60—64.)

4. June 20, 2023: Library Board Meeting.

Over 350 people attended due to Homolak’s and Grace Church STL’s coordinated
calls to action. (D4, 9 76; Exs. F, G, H.) Grace Church STL posted on its Facebook page
stating, “We must protect CHILDREN from being exposed to this!!!” (D4, 99 69-72; Ex.

G.) Homolak stated that Appellant wore “BDSM-like kink drag” to work around children.
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(D4, 9 82.) Respondent Puszkar referred to Appellant as a “transvestite” and stated that
Appellant’s purpose is to “indoctrinate children.” (D4, § 85.) After this meeting, persons
who had never seen Appellant accused her of “preying on children.” (D4, 4 97.) Appellant
began to fear for her life. (D4, 9 98.)

5. July 10, 2023: Bott Radio Network.

Homolak stated: “They are pushing sex and sexual ideology on children. Sex and
children do not mix. That’s how you get pedophilia.” (D4, 9§ 108; Ex. J.) This statement
explicitly linked Appellant to pedophilic conduct. The statement did not use hedging
language. It was stated as a matter of fact.

6. July 19, 2023: Homolak Uses Appellant’s Name Publicly.

Homolak used Appellant’s actual name on social media for the first time, referring

b

to her as “Danny the Drag Librarian,” attaching Appellant’s name to the defamation
campaign she had conducted for nearly two months by this date. (D4, 4 121-122; Ex. L.)

7. July 31, 2023: St. Charles City-County Council Meeting.

Barrett accused Appellant of “sexualization of children.” (D4, q 131; Ex. M.)
Homolak stated that Appellant was “pushing her sexual agenda on children” and that
“children are being forced to witness a sexual predator.” (D4, 9 140.) Barrett later posted a
clip captioning it: “Rachel Homolak [and I] speaking out against a pervert in Saint Charles,
Missouri who thinks he has the right to dress as a woman while having a beard and working

in the children’s section of the library.” (D4, q 145; Ex. N.)
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8. August 30, 2023: Facebook Exchange.

"’

A commenter asked: “is there a pedophile at the library!!!!” Homolak responded:
“any grown man who wants to sexually express himself in front of children, seems like a

pedophile to me.” (D4, 9 195-198; Ex. V.)

9. February 29, 2024: Bott Radio Network.

Homolak called Appellant “a drag employee, cross dresser and pedophile.” (D4, 4
214; Ex. AA.)

D. Grace Church STL’s Institutional Role.

Grace Church STL’s Senior Pastor Ron Tucker gave a sermon titled “Real
Christianity in a Woke Culture,” urging congregants to confront persons they believed to
be sinners, especially members of the “LGBT crowd.” (D4, 99 215-218; Ex. BB.) The
church’s Civic Engagement group mobilized members to attend Library Board, City
Council, and County Council meetings for months. (D4, 9 231-237; Ex. DD.) At one
meeting, the church’s moderator told Homolak not to worry about being “censored” for
using Appellant’s name. (D4, 99 168-169.) The church posted public calls to action on
Facebook urging community members to oppose Appellant’s continued employment. (D4,
99 69-72; Ex. G.)

E. The Attempted Physical Attack.

On April 17, 2024, a community member entered the Library seeking Appellant,
stating he wanted to provoke Appellant so he could “punch [Appellant] in the face.” (D4,
991 238-243.) Appellant was spared only because she had taken a sick day. (D4, 9 242.) The

attempted attack directly resulted from Respondents’ coordinated campaign of false
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statements portraying Appellant as a sexual predator and a danger to children. The Petition
alleges a direct causal link between Respondents’ defamatory statements and the
foreseeable community response, which escalated to physical danger. (D4, 99 238-243.)

F. The Trial Court’s Judgment.

On September 3, 2025, the trial court granted all Respondents’ motions to dismiss.
(D36.) The Judgment provided minimal analysis. The trial court recited general legal
principles regarding defamation, false light, prima facie tort, and civil conspiracy but did
not analyze any individual defamatory statement, did not explain why any particular
statement was incapable of defamatory meaning, and did not distinguish between
statements made at public meetings and those made on radio, social media, and private
forums. The Judgment dismissed the entire Petition, comprising 30 counts, without any

count-by-count analysis. (D36, pp. 1-4.)

10

INd 010 - 9202 ‘20 |MdY - STVAddV 40 1O 1O1d1SIa Nd3LSV3 - pajid Ajlediuonds|3



I1.

I11.

POINTS RELIED ON

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’ MOTIONS
TO DISMISS APPELLANT’S DEFAMATION CLAIMS, BECAUSE THE
PETITION ALLEGED SPECIFIC STATEMENTS ACCUSING
APPELLANT OF PEDOPHILIA, SEXUAL PREDATION, CHILD ABUSE,
AND GROOMING THAT ARE CAPABLE OF DEFAMATORY MEANING
IN THAT RESPONDENTS’ STATEMENTS ARE NOT IMPRECISE
RHETORICAL HYPERBOLE BUT ARE SPECIFIC, PROVABLY FALSE
ASSERTIONS OF OBJECTIVE FACT THAT ACCUSE APPELLANT OF
ENGAGING IN CRIMINAL SEXUAL CONDUCT TOWARDS CHILDREN.

Nazeriv. Missouri Valley College, 860 S.W.2d 303 (Mo. 1993)
Smith v. Humane Soc’y of United States, 519 S.W.3d 789 (Mo. 2017)
Turntine v. Peterson, 959 F.3d 873 (8th Cir. 2020)

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’ MOTIONS
TO DISMISS APPELLANT’S DEFAMATION CLAIMS BY APPLYING
THE “MOST INNOCENT MEANING” STANDARD TO EVALUATE THE
DEFAMATORY CHARACTER OF THE ALLEGED STATEMENTS,
BECAUSE THAT STANDARD IS NOT THE LAW OF MISSOURI, IN
THAT THE MISSOURI SUPREME COURT ABROGATED THE
INNOCUOUS-CONSTRUCTION RULE IN NAZERI V. MISSOURI VALLEY
COLLEGE AND THE EIGHTH CIRCUIT COURT OF APPEALS HAS
CONFIRMED THAT THE MISSOURI SUPREME COURT WOULD NOT
APPLY THAT RULE, AND THE APPLICABLE STANDARD REQUIRES
THAT THE ALLEGED DEFAMATORY WORDS BE CONSIDERED IN
CONTEXT AND GIVEN THEIR PLAIN AND ORDINARILY
UNDERSTOOD MEANING.

Nazeriv. Missouri Valley College, 860 S.W.2d 303 (Mo. 1993)
Turntine v. Peterson, 959 F.3d 873 (8th Cir. 2020)
Smith v. Humane Soc’y of United States, 519 S.W.3d 789 (Mo. 2017)

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’ MOTIONS
TO DISMISS APPELLANT’S DEFAMATION CLAIMS BY APPLYING AN
ABSOLUTE OPINION PRIVILEGE TO RESPONDENTS’ STATEMENTS,
BECAUSE THE OPINION PRIVILEGE IS NOT ABSOLUTE UNDER
MISSOURI LAW AND THE UNITED STATES CONSTITUTION, IN THAT

11
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IV.

THE RELEVANT TEST REQUIRES A COURT TO DETERMINE
WHETHER THE STATEMENT IMPLIES AN ASSERTION OF
PROVABLY FALSE OBJECTIVE FACT, AND EACH OF RESPONDENTS’
STATEMENTS, INCLUDING EXPLICIT ACCUSATIONS OF
PEDOPHILIA, SEXUAL PREDATION, AND CHILD ABUSE, IMPLIES
FALSE AND PROVABLE FACTS, NOT MERE RHETORICAL
HYPERBOLE.

Nazeri v. Missouri Valley College, 860 S.W.2d 303 (Mo. 1993)
Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990)

Smith v. Humane Soc’y of United States, 519 S.W.3d 789 (Mo. 2017)
State ex rel. Diehl v. Kintz, 162 S.W.3d 152 (Mo. App. E.D. 2005)

THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S
DEFAMATION CLAIMS AS THOUGH TRUTH WERE A LEGALLY
ESTABLISHED FACT AT THE PLEADING STAGE, BECAUSE TRUTH IS
AN AFFIRMATIVE DEFENSE THAT MUST BE PLEADED AND PROVED
BY THE DEFENDANT AND CANNOT BE ADJUDICATED ON A MOTION
TO DISMISS, IN THAT ON A MOTION TO DISMISS THE COURT MUST
ACCEPT ALL OF APPELLANT’S FACTUAL ALLEGATIONS AS TRUE,
INCLUDING HER ALLEGATION THAT SHE WORE BUSINESS-CASUAL
ATTIRE COMPLIANT WITH THE LIBRARY’S DRESS CODE, AND THE
CRUX OF RESPONDENTS’ ACCUSATIONS, THAT APPELLANT IS A
PEDOPHILE AND SEXUAL PREDATOR, IS DEMONSTRABLY FALSE.

Cockram v. Genesco, Inc., 680 F.3d 1046 (8th Cir. 2012)
Mo. Sup. Ct. R. 55.08

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’ MOTIONS
TO DISMISS APPELLANT’S DEFAMATION CLAIMS UNDER
MISSOURI’S ANTI-SLAPP STATUTE, BECAUSE MO. REV. STAT. §
537.528(5) EXPRESSLY DOES NOT LIMIT OR PROHIBIT CIVIL
ACTIONS FOR DEFAMATION, IN THAT THE STATUTE BY ITS PLAIN
LANGUAGE PRESERVES APPELLANT’S DEFAMATION CLAIMS AND,
INDEPENDENTLY, THE VAST MAJORITY OF RESPONDENTS’
DEFAMATORY STATEMENTS WERE MADE OUTSIDE THE SCOPE OF
ANY PUBLIC HEARING OR PUBLIC MEETING COVERED BY THE
STATUTE.

12
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VI

VIIL.

VIII.

Mo. Rev. Stat. § 537.528
State ex rel. Diehl v. Kintz, 162 S.W.3d 152 (Mo. App. E.D. 2005)

THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S
ALTERNATIVE FALSE LIGHT INVASION OF PRIVACY CLAIMS,
BECAUSE THOSE CLAIMS WERE PROPERLY PLED IN THE
ALTERNATIVE UNDER MISSOURI SUPREME COURT RULE 55.10 AND
THE MISSOURI SUPREME COURT HAS NOT CATEGORICALLY
FORECLOSED RECOGNITION OF SUCH CLAIMS, IN THAT
RESPONDENTS INVADED APPELLANT’S PRIVACY BY THRUSTING
HER PRIVATE IDENTITY INTO PUBLIC SCRUTINY WITHOUT HER
CONSENT, IMPLICATING A DISTINCT INTEREST IN BEING LEFT
ALONE THAT DEFAMATION LAW DOES NOT FULLY ADDRESS, AND
BECAUSE MISSOURI COURTS HAVE RECOGNIZED A CAUSE OF
ACTION FOR FALSE LIGHT INVASION OF PRIVACY.

Sullivan v. Pulitzer Broad. Co., 709 S.W.2d 475 (Mo. 1986)
Smith v. Humane Soc’y of United States, 519 S.W.3d 789 (Mo. 2017)
Mo. Sup. Ct. R. 55.10

THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S
ALTERNATIVE PRIMA FACIE TORT CLAIMS, BECAUSE THOSE
CLAIMS WERE PROPERLY PLED IN THE ALTERNATIVE UNDER
RULE 55.10 AND WERE SUPPORTED BY INDEPENDENT FACTUAL
ALLEGATIONS, IN THAT EACH ALTERNATIVE PRIMA FACIE TORT
COUNT ALLEGED THE FOUR REQUIRED ELEMENTS OF AN
INTENTIONAL LAWFUL ACT, INTENT TO INJURE, INJURY, AND
ABSENCE OF JUSTIFICATION, AND WAS NOT MERELY A
DUPLICATION OF THE DEFAMATION CLAIMS.

Nazeriv. Missouri Valley College, 860 S.W.2d 303, 315-16 (Mo. 1993)
Mo. Sup. Ct. R. 55.10

THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S CIVIL
CONSPIRACY CLAIMS, BECAUSE THE UNDERLYING DEFAMATION
CLAIMS ARE VIABLE AND APPELLANT ALLEGED SUFFICIENT
FACTS ESTABLISHING A MEETING OF THE MINDS AMONG
RESPONDENTS, IN THAT THE PETITION ALLEGED COORDINATED
ACTION THROUGH SHARED SOCIAL MEDIA CAMPAIGNS,

13
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ORGANIZED ATTENDANCE AT PUBLIC MEETINGS, AND MUTUAL
AMPLIFICATION OF DEFAMATORY STATEMENTS.

Oak Bluff Partners, Inc. v. Meyer, 3 S.W.3d 777 (Mo. 1999)

14
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ARGUMENT

I. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’
MOTIONS TO DISMISS APPELLANT’S DEFAMATION CLAIMS,
BECAUSE THE PETITION ALLEGED SPECIFIC STATEMENTS
ACCUSING APPELLANT OF PEDOPHILIA, SEXUAL PREDATION,
CHILD ABUSE, AND GROOMING THAT ARE CAPABLE OF
DEFAMATORY MEANING IN THAT RESPONDENTS’ STATEMENTS
ARE NOT IMPRECISE RHETORICAL HYPERBOLE BUT ARE
SPECIFIC, PROVABLY FALSE ASSERTIONS OF OBJECTIVE FACT
THAT ACCUSE APPELLANT OF ENGAGING IN CRIMINAL SEXUAL
CONDUCT TOWARDS CHILDREN.

A. Appellant preserved this error for appellate review

Appellant preserved this claim of error by filing Suggestions in Opposition to each
Respondent’s motion to dismiss, arguing that Appellant’s defamation claims were
sufficiently pled and that the statements at issue were capable of defamatory meaning.
(D27; D30; D31; D32.) The trial court ruled on these arguments in its Judgment dated
September 3, 2025. (D36.)

B. Standard of Review

A motion to dismiss for failure to state a cause of action

is solely a test of the adequacy of the plaintiff’s petition. It assumes that all
of plaintiff’s averments are true, and liberally grants to plaintiff all
reasonable inferences therefrom. No attempt is made to weigh any facts
alleged as to whether they are credible or persuasive. Instead, the petition is
reviewed in an almost academic manner, to determine if the facts alleged
meet the elements of a recognized cause of action, or of a cause that might
be adopted in that case.

State ex rel. Henley v. Bickel, 285 S.W.3d 327 (Mo. 2009). “Whether a statement alleged
to be defamatory is actionable is a question of law” and therefore reviewed de novo. Nazeri

v. Missouri Valley Coll., 860 S.W.2d 303, 314 (Mo. 1993).

15
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C. Argument
1. The elements of defamation under Missouri law.

To prevail on a defamation claim, a plaintiff must prove: “(1) publication, (2) of a
defamatory statement, (3) that identifies the plaintiff, (4) that is false, (5) that is published
with the requisite degree of fault, and (6) damages the plaintiff’s reputation.” Farrow v.
Saint Francis Med. Ctr., 407 S.W.3d 579, 598-99 (Mo. 2013); State ex rel. BP Products
N. Am. Inc. v. Ross, 163 S.W.3d 922, 929 (Mo. 2005). To determine whether a statement
is defamatory, “the alleged defamatory words must be considered in context, giving them
their plain and ordinarily understood meaning.” Smith, 519 S.W.3d at 798 (quoting Nazeri
v. Missouri Valley Coll., 860 S.W.2d 303, 311 (Mo. 1993)). Because Appellant is a private
individual, “the requisite degree of fault is negligence.” Topper v. Midwest Div., Inc., 306
S.W.3d 117, 127 (Mo. App. W.D. 2010).!

2. Respondents’ statements are capable of defamatory meaning.

The Missouri Supreme Court’s decision in Nazeri v. Missouri Valley College, 860
S.W.2d 303 (Mo. 1993), is closely aligned with the facts of this appeal. In Nazeri, the
defendant made statements accusing the plaintiff of homosexuality and of leaving her
husband to live with a “well known homosexual.” Id. at 307. The defendant argued his

statements were mere opinion. The Missouri Supreme Court disagreed, holding that “an

"'Under Gertz v. Robert Welch, Inc., 418 U.S. 323, 352 (1974), a person should not be deemed a
public figure absent “clear evidence of general fame or notoriety in the community.” Appellant
did not inject herself into any public controversy. She simply went to work at a library. (D4, 99
9-11.) The controversy was entirely manufactured. (D4, 49 12—16.) Appellant never sought
public attention, never spoke at public meetings, and never pursued a public platform. As a
private individual, Appellant need only plead negligence. Topper, 306 S.W.3d at 128.
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objective reading simply does not allow these words an innocent sense” and that the

[13

defendant’s “comments clearly insinuate that appellant is a homosexual and an adulteress.”
Id. at311.

The Nazeri Court observed: “Matters of sexuality and sexual conduct are intensely
private, intensely sensitive, and a false public statement concerning them is particularly
harmful.” Id. at 312. The Court held that “any false allegation of serious sexual
misconduct” is actionable. /d. The Court further ruled: “The remarks pleaded in the petition
consist of outright expressions of fact and ostensible expressions of opinion which very
strongly imply underlying facts. Moreover, the statements do more than merely suggest to
the ordinary reader that respondent disagrees with appellant’s conduct, and they are not too
imprecise to be actionable.” Id. at 314.

A critical part of the Nazeri Court’s analysis for deeming the homosexuality
comments defamatory was due to Missouri’s law at the time criminalizing such actions:

Despite the efforts of many homosexual groups to foster greater tolerance

and acceptance, homosexuality is still viewed with disfavor, if not outright

contempt, by a sizeable proportion of our population. Moreover, engaging

in deviant sexual intercourse with another person of the same sex is still

a class A misdemeanor in this state. We hold that a false allegation of
homosexuality is defamatory in Missouri.

Id. at 312 (emphasis added) (internal citations omitted).
The facts here are far more extreme than Nazeri. Respondents did not merely
describe Appellant’s clothing or express generalized disapproval. Unlike the defendants in

Nazeri, Respondents Homolak, Barrett, Hagedorn, and Puszkar did not allude to a
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misdemeanor. They explicitly and repeatedly accused Appellant of horrific sexual assault
and abuse felonies under Missouri law.

Respondents made the following specific accusations, each of which carries a
precise, commonly understood factual meaning:

Homolak stated that Appellant wore “BDSM-like kink drag” to work around
children (D4, q 82), referring to specific sexual practices. Homolak fabricated that
Appellant had a dress that opens around the “crotch” (D4, 4 56). Homolak stated “They are
pushing sex and sexual ideology on children. Sex and children do not mix. That’s how you
get pedophilia” (D4, g 108), directly linking Appellant to pedophilia. Homolak called
Appellant a “sexual predator” (D4, q 140), a legal term connoting commission of predatory
sex offenses criminalized under Missouri law. See RSMo. 566.125. Homolak stated that
“any grown man who wants to sexually express himself in front of children, seems like a
pedophile to me” (D4, 9 196-198), explicitly confirming the accusation. And Homolak
called Appellant “a drag employee, cross dresser and pedophile” (D4, 4 214) by name on
a radio broadcast.

Barrett accused Appellant of “sexualization of children” (D4, 4 131) and called
Appellant a “pervert” (D4, § 145). Hagedorn stated that Appellant’s presence constitutes
“child abuse” (D4, 9 60—64). Puszkar stated that Appellant’s purpose is to “indoctrinate
children” (D4, q 85). Each statement accuses Appellant of specific criminal or tortious
conduct, not abstract political opinion.

Nazeri’s key analysis found defamation where defendants alluded that the plaintiff

committed a misdemeanor. The facts here are more extreme. Unlike the defendants in
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Nazeri, Respondents Homolak, Barrett, Hagedorn, and Puszkar did not allude to a
misdemeanor. They explicitly—and repeatedly—accused Ms. Roberson of horrific and
serious sexual assault and abuse felonies under Missouri law.

Each of Respondents’ statements accuses Appellant of specific criminal or tortious

99 ¢¢

conduct. The terms “pedophile,” “sexual predator,” “child abuse,” and “sexualization of
children” are not imprecise epithets. They are specific factual accusations of serious
crimes. Compare State ex rel. Diehl v. Kintz, 162 S.W.3d 152, 155-56 (Mo. App. E.D.
2005) (holding that the phrase “trash terrorists” was imprecise hyperbole because it was
unclear what a “trash terrorist” is and how the truth or falsity of being one could be
determined). Here, by contrast, there is no ambiguity. One is either a pedophile or not. One
either sexually abuses children or does not. These are facts with precise legal definitions
under Missouri criminal law, and they are provably false.

The Eighth Circuit’s decision in Turntine v. Peterson, 959 F.3d 873 (8th Cir. 2020),
further supports reversal. In Turntine, the court reversed dismissal of defamation claims
under Missouri law, holding that accusations of dishonesty and underhanded dealings were
capable of defamatory meaning even when mixed with opinion. /d. at 880—81. The court
explained that statements capable of defamatory meaning are those capable of “a meaning
that ‘tends so to harm the reputation of another as to lower him in the estimation of the
community or to deter third persons from associating or dealing with him.”” /d. at 886
(quoting Henry v. Halliburton, 690 S.W.2d 775, 779 (Mo. 1985)). The court further held

that words that impute “fraud, want of integrity, or misconduct in the line of one’s calling”

are capable of defamatory meaning. /d. (quoting Nazeri, 860 S.W.2d at 311). If accusations
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of mere business dishonesty are capable of defamatory meaning under Turntine, then

accusations of pedophilia, sexual predation, and child abuse are even stronger examples of

speech capable of defamatory meaning.

For all of these reasons, the trial court erred in dismissing Appellant’s defamation

claims. Appellant’s Petition alleged specific, detailed statements by each Respondent

accusing Appellant of pedophilia, sexual predation, child abuse, and grooming. Each of

these statements carries a precise, commonly understood factual meaning and accuses

Appellant of serious criminal conduct. Under Nazeri, Smith, and Turntine, these statements

are capable of defamatory meaning as a matter of law. The trial court’s conclusion to the

contrary should be reversed.

I1.

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’
MOTIONS TO DISMISS APPELLANT’S DEFAMATION CLAIMS BY
APPLYING THE “MOST INNOCENT MEANING” STANDARD TO
EVALUATE THE DEFAMATORY CHARACTER OF THE ALLEGED
STATEMENTS, BECAUSE THAT STANDARD IS NOT THE LAW OF
MISSOURI, IN THAT THE MISSOURI SUPREME COURT
ABROGATED THE INNOCUOUS-CONSTRUCTION RULE IN NAZERI
V. MISSOURI VALLEY COLLEGE AND THE EIGHTH CIRCUIT COURT
OF APPEALS HAS CONFIRMED THAT THE MISSOURI SUPREME
COURT WOULD NOT APPLY THAT RULE, AND THE APPLICABLE
STANDARD REQUIRES THAT THE ALLEGED DEFAMATORY
WORDS BE CONSIDERED IN CONTEXT AND GIVEN THEIR PLAIN
AND ORDINARILY UNDERSTOOD MEANING.

A. Preservation

Appellant preserved this claim of error by filing Suggestions in Opposition to each

Respondent’s motion to dismiss, arguing that the statements were capable of defamatory

meaning under the correct legal standard and opposing the application of a blanket
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innocuous-construction test. (D27; D30; D31; D32.) The trial court expressly relied upon
the “most innocent sense” standard in its Judgment. (D36, p. 2.) The issue is properly

preserved for appeal.

B. Standard of Review
Whether the trial court applied the correct legal standard to Appellant’s claims and,

if “most innocent” standard is correct, whether the trial court correctly held the statements
as not defamatory under said standard is reviewed de novo. See Nazeri, 860 S.W.2d at 311-
314 and State v. Pennington, 408 S.W.3d 780, 784 (Mo. App. W.D. 2013) (“[B]Jecause the
question before this Court is whether the circuit court applied the correct legal standard in

determining the waiver issue, we review the circuit court’s order de novo.”).

C. Argument

The trial court applied the wrong legal standard in evaluating whether Respondents’
statements were capable of defamatory meaning. Rather than considering the alleged
defamatory words in context and giving them their “plain and ordinarily understood
meaning” as required by the Missouri Supreme Court in Nazeri v. Missouri Valley College,
860 S.W.2d 303, 311 (Mo. 1993), and reaffirmed in Smith v. Humane Society of United
States, 519 S.W.3d 789, 798 (Mo. 2017), the trial court stripped the words of any pleaded
innuendo and construed them in their “most innocent sense.” (D36, p. 2.) This standard
was expressly rejected by the Eighth Circuit in Turntine v. Peterson, 959 F.3d 873 (8th Cir.

2020), and is inconsistent with controlling Missouri Supreme Court precedent.
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1. The “most innocent meaning” standard is not the law of Missouri.

The trial court stated that in determining whether a statement is defamatory, courts
must strip words of any pleaded innuendo and construe them in their “most innocent
sense,” citing Castle Rock Remodeling, LLC v. Better Bus. Bureau of Greater St. Louis,
Inc., 354 S.W.3d 234, 239 (Mo. App. E.D. 2011). (D36, p. 2.) This was legal error.

The Missouri Supreme Court and the Eighth Circuit Court of Appeals have both
specifically addressed this issue and rejected the “most innocent meaning” standard. In
Turntine v. Peterson, 959 F.3d 873 (8th Cir. 2020), the Eighth Circuit conducted an
exhaustive review of Missouri precedent and concluded that “the Missouri Supreme Court
explicitly and repeatedly rejected the innocent-construction rule long ago.” Id. at 883
(citing Diener v. Star-Chronicle Pub’g Co., 132 S.W. 1143, 1148 (Mo. 1910) (“Courts no
longer construe words in their most favorable and mild sense); Ukman v. Daily Record
Co., 88 S.W. 60, 65 (Mo. 1905) (“The correct rule in construing words seems to be that
they are to be taken, not in mitiori sensu, but in their fair English meaning”); Fallenstein
v. Booth, 13 Mo. 427,430 (1850) (“The old doctrine that words spoken slanderously are to
be taken in mitiori sensu, has long since been abandoned.”)).

The Turntine court further held that “the innocent-construction rule should not have
survived Nazeri’s abrogation of the per se/per quod framework and creation of a ‘unified’
framework in which the same standards apply to either type of claim.” /d. at 885. The court
concluded that it was “convinced by . . . persuasive data that the [Missouri Supreme Court]

would decide otherwise” than to apply the innocent-construction rule, and that Ampleman
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and subsequent Missouri Court of Appeals decisions applying it had “misapplied Nazeri

and, as a result, turned the logic of that decision on its head.” /d.

2. The Missouri Supreme Court requires the plain and ordinarily understood
meaning standard.

The Missouri Supreme Court itself established the correct standard in Nazeri: words
are to be given “their plain and ordinarily understood meaning,” and the court should
consider how the words are “calculated to convey to those to whom they are addressed.”
Nazeri, 860 S.W.2d at 311. The Missouri Supreme Court has reaffirmed this standard. In
Smith, the Missouri Supreme Court stated: “To determine whether a statement is
defamatory, ‘the alleged defamatory words must be considered in context, giving them
their plain and ordinarily understood meaning.”” Smith, 519 S.W.3d at 798 (quoting Nazeri,
860 S.W.2d at 311).

The Nazeri Court itself specifically acknowledged that the “most innocent sense”
standard and the “plain and ordinarily understood meaning” standard were “not absolutely
consistent” and held that they “should be read together.” Nazeri, 860 S.W.2d at 311. In
Nazeri, the Court applied the plain meaning standard, finding that “an objective reading
simply does not allow these words an innocent sense” because the words would “most

obviously and naturally be interpreted” in their defamatory sense. /d.

3. Applying either standard, Respondents’ statements are capable of
defamatory meaning.

First and foremost, there is no innocent construction of the word “pedophile.” There

is no innocent construction of the phrase “sexual predator.” There is no innocent way to
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interpret someone being accused of “child abuse.” These are specific, precise legal and

medical terms with determinate underlying factual content.

Under the correct standard, considering words in their context and giving them their

plain and ordinarily understood meaning, Respondents’ statements are unambiguously

defamatory. When a person accuses a named library employee of being a “sexual predator”

who “preys on children,” or when a person states on radio that the employee is a

“pedophile,” the plain and ordinarily understood meaning of those statements is that the

employee has committed criminal sexual offenses involving children. This clearly falls

under the standard set by the Missouri Supreme Court in Nazeri. 860 S.W.2d at 314.

I11.

THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’
MOTIONS TO DISMISS APPELLANT’S DEFAMATION CLAIMS BY
APPLYING AN ABSOLUTE OPINION PRIVILEGE TO RESPONDENTS’
STATEMENTS, BECAUSE THE OPINION PRIVILEGE IS NOT
ABSOLUTE UNDER MISSOURI LAW AND THE UNITED STATES
CONSTITUTION, IN THAT THE RELEVANT TEST REQUIRES A
COURT TO DETERMINE WHETHER THE STATEMENT IMPLIES AN
ASSERTION OF PROVABLY FALSE OBJECTIVE FACT, AND EACH
OF RESPONDENTS’ STATEMENTS, INCLUDING EXPLICIT
ACCUSATIONS OF PEDOPHILIA, SEXUAL PREDATION, AND CHILD
ABUSE, IMPLIES FALSE AND PROVABLE FACTS, NOT MERE
RHETORICAL HYPERBOLE.

A. Appellant preserved this error for appellate review

Appellant preserved this claim of error by filing Suggestions in Opposition to each

Respondent’s motion to dismiss, arguing that the statements at issue were not protected by

the opinion privilege because they implied provably false assertions of objective fact. (D27;
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D30; D31; D32.) The trial court expressly applied an absolute opinion privilege in its

Judgment. (D36, p. 2.) The issue is properly preserved for appeal.

B. Standard of Review

Whether an alleged statement is capable of being treated as an opinion or as an
assertion of fact is a question of law for the trial court, reviewed de novo on appeal. Nazeri,
860 S.W.2d at 314. Furthermore, whether the correct legal standard was applied is a de
novo issue. State v. Pennington, 408 S.W.3d 780, 784 (Mo. App. W.D. 2013) (“[B]ecause
the question before this Court is whether the circuit court applied the correct legal standard

in determining the waiver issue, we review the circuit court’s order de novo.”).

C. Argument

The trial court committed reversible error by treating the opinion privilege as an
absolute bar to Appellant’s defamation claims. The trial court relied on Pape v. Reither,
918 S.W.2d 376, 380 (Mo. App. E.D. 1996), for the proposition that “statements of opinion
are protected by an absolute privilege.” (D36, p. 2.) But the United States Supreme Court
in Milkovich v. Lorain Journal Co., 497 U.S. 1 (1990), and the Missouri Supreme Court in
Nazeri v. Missouri Valley College, 860 S.W.2d 303 (Mo. 1993), have squarely held there
is no absolute opinion privilege. The relevant inquiry is whether the statement implies an
assertion of provably false objective fact. Each of Respondents’ statements, including
explicit accusations of pedophilia, sexual predation, and child abuse, implies such facts.

1. The opinion privilege is qualified, not absolute.
The trial court cited Pape v. Reither, 918 S.W.2d 376, 380 (Mo. App. E.D. 1996),

for the proposition that “statements of opinion are protected by an absolute privilege which
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is rooted in the First Amendment to the United States Constitution,” and that “[o]pinion
cannot form the basis of a viable defamation claim.” (D36, p. 2.) This statement of law is
incorrect under controlling precedent.

Both the United States Supreme Court and the Missouri Supreme Court have
squarely rejected the notion of an absolute opinion privilege. In Milkovich v. Lorain
Journal Co., 497 U.S. 1 (1990), the Supreme Court held that there is no “wholesale
defamation exemption for anything that might be labeled ‘opinion’,” because “expressions
of ‘opinion’ may often imply an assertion of objective fact.” Id. at 18. Three years later,
the Missouri Supreme Court in Nazeri expressly adopted this holding, stating: “The United
States Supreme Court . . . has rejected the notion that there is ‘a wholesale defamation
exemption for anything that might be labeled ‘opinion,”” and endorsing the Milkovich test.
Nazeri, 860 S.W.2d at 314. The Missouri Supreme Court in Smith again confirmed this
framework.

Three years after Milkovich, in Nazeri, 860 S.W.2d at 314, this Court

recognized Milkovich’s rejection of an absolute privilege for “anything that

might be labeled ‘opinion.’”” This Court further adopted the Milkovich “test”

to determine whether a statement is actionable, holding that “[t]he test to be

applied to an ostensible ‘opinion’ is whether a reasonable factfinder could

conclude that the statement implies an assertion of objective fact.” Id. This

Court again recognized this test in Overcast v. Billings Mutual Insurance
Co., 11 S.W.3d 62, 73 (Mo. banc 2000).

Smith, 519 S.W.3d at 799-800.
The trial court’s reliance on Pape v. Reither’s language about an ‘“‘absolute”

privilege is inconsistent with Missouri Supreme Court precedence.
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2. The applicable test is whether the statement implies a provably false
assertion of objective fact.

Under controlling precedent, “[t]he test to be applied to an ostensible ‘opinion’ is
whether a reasonable factfinder could conclude that the statement implies an assertion of
objective fact.” Nazeri, 860 S.W.2d at 314 (citing Milkovich, 497 U.S. at 21). A statement
may be protected if it is “too imprecise” to be actionable, or if it is mere “rhetorical
hyperbole” or “imaginative expression.” Smith, 519 S.W.3d at 801 (quoting Milkovich, 497
U.S. at 16-17). But a statement is not protected merely because the speaker precedes it with
the words “in my opinion.” As the Supreme Court held in Milkovich: “[A] statement of
opinion relating to matters of public concern which does not contain a provably false
factual connotation will receive full constitutional protection.” 497 U.S. at 20. The
converse is also true: a statement that does contain a provably false factual connotation is
not protected.

The court’s analysis in State ex rel. Diehl v. Kintz illustrates the distinction. In Diehl,
the phrase “trash terrorists” was found to be protected rhetorical hyperbole because it was
imprecise in that it was unclear what constitutes a “trash terrorist” and how the truth or
falsity of being one could be determined. 162 S.W.3d at 155-56. The court also noted that
the context of the flyer, urging people to write to county officials and change trash services,
made clear the language was advocacy, not factual assertion. /d.

The contrast with this case could not be more stark. The word “pedophile” is not
imprecise. It is a precisely defined term describing an individual who commits criminal

sexual acts with minors—a serious felony under Missouri law. The phrase “sexual
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predator” is not rhetorical hyperbole. It is a legal term of art used in criminal statutes to
describe persons who commit predatory sexual offenses. The accusation of “child abuse”
is not figurative language. It is an accusation of a crime. Calling someone a “trash terrorist”
conveys political opposition but no specific criminal act, but calling someone a “pedophile”
conveys a specific, provably false factual assertion: that the named person has committed
or is disposed to commit sexual crimes against children.

Under Nazeri, the Court specifically found that where remarks “consist of outright
expressions of fact and ostensible expressions of opinion which very strongly imply
underlying facts,” the opinion privilege is unavailable. Nazeri, 860 S.W.2d at 314. The
Court further stated that the remarks were not entitled to First Amendment protection
because they do “more than merely suggest to the ordinary reader that respondent disagrees
with appellant’s conduct, and they are not too imprecise to be actionable.” Id. The same is
true here, and more so. Respondents’ statements did not merely suggest disagreement with
Appellant’s appearance. They accused Appellant of being a criminal who sexually preys
on children.

3. Labeling a statement as opinion does not render it privileged.

Even if Respondents’ statements were prefaced with the words “in my opinion”
(they were not) that would not render them privileged. In Turntine, the Eighth Circuit
rejected the argument that the opinion privilege applied to statements where a reasonable
factfinder could conclude the statements implied false objective facts, explaining that the

context in which the statements were made , including that the speaker doubled down when
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given an opportunity to clarify he was speaking rhetorically, demonstrated the statements
were meant as factual assertions. Turntine, 959 F.3d at 887.

Here, Homolak was given multiple opportunities to qualify or walk back her
accusations. Instead, she escalated them. When a commenter asked “is there a pedophile at

'7,

the library!!!!” this demonstrated that her audience had taken her statements as factual
accusations. Homolak did not correct this interpretation. She confirmed it, stating: “any
grown man who wants to sexually express himself in front of children, seems like a
pedophile to me.” (D4, 9 195-198; Ex. V.) When she returned to the Bott Radio Network
in February 2024, she did not soften her language. She called Appellant a “pedophile” by
name. (D4, 9 214; Ex. AA.) This context eliminates any suggestion that Respondents’
statements were understood or intended as mere rhetorical expression rather than factual
assertion.

The same analysis applies with equal force to each of the other Respondents’
statements.

Barrett accused Appellant of “sexualization of children” (D4, 4 131) and called
Appellant a “pervert” in a social media post captioning a video clip (D4, § 145; Ex. N).
The word “pervert” is not imprecise rhetorical hyperbole. It is commonly understood to
mean a person given to sexual perversion. When used in the context of Barrett’s broader
statements about the “sexualization and indoctrination of kids” at the Library (D4, § 131;
Ex. M), the word implies that Appellant engages in sexually deviant conduct directed at

children. This is a provably false assertion of objective fact. Under Nazeri, where a

statement does “more than merely suggest to the ordinary reader that respondent disagrees
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with appellant’s conduct,” and the statement is “not too imprecise to be actionable,” the
opinion privilege is unavailable. 860 S.W.2d at 314. Barrett’s accusation that Appellant is
a “pervert” who “sexualizes children” plainly satisfies this standard.

Hagedorn stated that Appellant’s presence in the Library constitutes “child abuse”
and that “children’s safety should never be compromised due to a grown man’s feelings.”
(D4, 99 60—64.) Hagedorn further stated that Appellant’s presence is “psychologically
abusive to children” and constitutes “psychological warfare on children.” (D4, § 94.) Child
abuse is a crime under Missouri law. See RSMo. § 568.060. To accuse someone of child
abuse is to accuse that person of a specific criminal act, the truth or falsity of which can be
objectively determined. The opinion privilege does not protect such accusations. Nazeri,
860 S.W.2d at 312 (““any false allegation of serious sexual misconduct” is actionable).

Puszkar stated that Appellant’s purpose at the Library was to “indoctrinate children”
and that a “drag queen” working at the Library is “harmful to children.” (D4, 99 85, 89.) In
the context of the broader campaign in which these statements were made, i.e., alongside
accusations of pedophilia, sexual predation, and child abuse, Puszkar’s use of the word
“indoctrinate” insinuated that Appellant was grooming children for sexual misconduct.
This is an assertion of objective fact, not an expression of mere political disagreement. One
either indoctrinates children for sexual purposes or does not. As the Nazeri Court held,
where remarks “consist of outright expressions of fact and ostensible expressions of
opinion which very strongly imply underlying facts,” the opinion privilege does not apply.

860 S.W.2d at 314.

30

INd 010 - 9202 ‘20 |MdY - STVAddV 40 1O 1O1d1SIa Nd3LSV3 - pajid Ajlediuonds|3



Grace Church STL posted on its Facebook page that the community “must protect
CHILDREN from being exposed to this!!!” (D4, 99 69-72; Ex. G.) Taken in context with
the church’s coordinated campaign, including Senior Pastor Ron Tucker’s sermon urging
congregants to confront the “LGBT crowd” (D4, 9 215-218; Ex. BB), and the church’s
Civic Engagement group’s mobilization of attendees to oppose Appellant (D4, 99 231-
237; Ex. DD), the church’s statements implied that Appellant posed a specific danger to
children. This is not a generalized expression of concern about library policy. It is a targeted
accusation that a specific employee is dangerous to children, which is a provably false
factual assertion that falls outside the opinion privilege.

IV. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S
DEFAMATION CLAIMS AS THOUGH TRUTH WERE A LEGALLY
ESTABLISHED FACT AT THE PLEADING STAGE, BECAUSE TRUTH
IS AN AFFIRMATIVE DEFENSE THAT MUST BE PLEADED AND
PROVED BY THE DEFENDANT AND CANNOT BE ADJUDICATED ON
A MOTION TO DISMISS, IN THAT ON A MOTION TO DISMISS THE

COURT MUST ACCEPT ALL OF APPELLANT’S FACTUAL
ALLEGATIONS AS TRUE.

A. Appellant preserved this error for appellate review

Appellant preserved this claim of error by opposing each Respondent’s motion to
dismiss and arguing that any truth defense must be asserted as an affirmative defense and
cannot be resolved at the pleading stage. (D27; D30; D31; D32.) The trial court expressly

referenced the truth defense as a basis for dismissal. (D36, p. 2.)

B. Standard of Review

The sufficiency of a petition to state a claim is reviewed de novo. Smith, 519 S.W.3d

at 797.
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C. Argument

1. Truth is an affirmative defense that cannot be resolved on a motion to
dismiss and Appellant’s Petition adequately pled that the statements were
false.

The trial court cited Moritz v. Kansas City Star Co., 364 Mo. 32 (1953), for the
proposition that “truth is always a complete defense to defamation.” (D36, p. 2.) This is a
correct statement of substantive defamation law. It is not, however, a basis for dismissal
on the pleadings. Truth is an affirmative defense that must be raised by the defendant in a
responsive pleading and proved at trial. Mo. Sup. Ct. R. 55.08. A motion to dismiss does
not present any evidence. The trial court was required to accept all of Appellant’s factual
allegations as true. Nazeri, 860 S.W.2d at 306.

Appellant’s Petition specifically alleged: (1) that Appellant wore business-casual
attire compliant with the Library’s required dress code (D4, 99 9-11); (2) that the Library
Board president confirmed that the dress code is enforced and that staff are not permitted
to wear inappropriate attire (D4, 49 115-116); and (3) that Respondents’ descriptions of
Appellant’s clothing, including allegations that Appellant wore miniskirts, fishnet
stockings, heels, a corset, leather, and a dress opening around the crotch, were false and
exaggerated (D4, 9 27, 44, 56, 82).

The trial court was required to accept these allegations as true and could not
adjudicate the truth defense at the motion-to-dismiss stage.

Even assuming for the sake of argument that certain aspects of Respondents’
descriptions of Appellant’s clothing were substantially accurate, that would not justify

dismissal. The Eighth Circuit in Cockram v. Genesco, Inc., 680 F.3d 1046, 1051 (8th Cir.
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2012), explained that the truth defense in a defamation action goes to the “sting” of the
allegedly defamatory statement (i.e. to the harmful connotation that the statement conveyed
to its audience) not merely to the literal accuracy of individual words. The reason is that
the defamatory “sting” of Respondents’ statements was not just the false description of
Appellant’s clothing. The sting was also the accusation of sexually explicit clothing and
criminal sexual misconduct involving children.

Respondents’ audience did not attend Library Board meetings and send threats to
Appellant because of what she wore. The audience reacted because Respondents had
accused Appellant of being a pedophile and a sexual predator. No amount of evidence
about Appellant’s clothing would establish the truth of those accusations. Appellant is not
a pedophile. She is not a sexual predator. She has never been charged with these crimes.
The sting of Respondents’ statements is demonstrably false, and that question of fact

cannot be resolved on a motion to dismiss.

V. THE TRIAL COURT ERRED IN GRANTING RESPONDENTS’
MOTIONS TO DISMISS APPELLANT’S DEFAMATION CLAIMS
UNDER MISSOURI’S ANTI-SLAPP STATUTE, BECAUSE MO. REV.
STAT. § 537.528(5) EXPRESSLY DOES NOT LIMIT OR PROHIBIT
CIVIL ACTIONS FOR DEFAMATION, IN THAT THE STATUTE BY ITS
PLAIN LANGUAGE PRESERVES APPELLANT’S DEFAMATION
CLAIMS AND, INDEPENDENTLY, THE VAST MAJORITY OF
RESPONDENTS’ DEFAMATORY STATEMENTS WERE MADE
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OUTSIDE THE SCOPE OF ANY PUBLIC HEARING OR PUBLIC
MEETING COVERED BY THE STATUTE.

A. Appellant preserved this error for appellate review

Appellant preserved this claim of error by opposing the Anti-SLAPP arguments in
her Suggestions in Opposition to each Respondent’s motion to dismiss. (D27; D30; D31;

D32.) The trial court ruled on these arguments in its Judgment. (D36.)

B. Standard of Review

The construction of a statute is a question of law reviewed de novo. Perkins v.
Bridgeton Police Dep’t, 549 S.W.3d 504, 506 (Mo. App. E.D. 2018). The interpretation of

Mo. Rev. Stat. § 537.528 is reviewed de novo.

C. Argument
Missouri’s Anti-SLAPP statute, Mo. Rev. Stat. § 537.528(5), expressly provides:

“Nothing in this section limits or prohibits the exercise of a right or remedy of a party
granted pursuant to another constitutional, statutory, common law or administrative
provision, including civil actions for defamation.” Mo. Rev. Stat. § 537.528(5) (emphasis
added). The legislature was explicit that the Anti-SLAPP statute does not provide any
special defenses or immunities to defamation claims.

As the federal district court explained in Jiang v. Porter, No. 4:15-CV-1008, 2015
WL 9459943, at *2 (E.D. Mo. Dec. 28, 2015): “[T]he statute does not prohibit or curtail
‘the exercise of a right or remedy of a party granted pursuant to another constitutional,
statutory, common law or administrative provision, including civil actions for defamation.’
Therefore, the statute does not provide any special defenses or immunities; instead, it

recognizes that many such suits are intended to prevent participation in governmental
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matters and accelerates the consideration of motions to dispose of such obstructive efforts.”
Appellant’s suit is precisely the kind of lawsuit the Anti-SLAPP statute was not designed
to protect: Respondents are defendants in a suit alleging that they made false, defamatory
statements of fact. The statute by its plain terms does not bar such a suit.

Even setting aside section 537.528(5)’s explicit preservation of defamation claims,
the Anti-SLAPP statute’s scope is limited to “conduct or speech undertaken or made in
connection with a public hearing or public meeting.” Mo. Rev. Stat. § 537.528(1). As the
Jiang court explained, the statute applies only to hearings held by legislative,
administrative, and executive agencies; it does not apply not to ordinary public speech.
Jiang, 2015 WL 9459943, at *1. A “public meeting in a quasi-judicial proceeding” is
specifically defined by sec. 537.528(4) as “any meeting established and held by a state or
local governmental entity, including without limitations meetings or presentations before
state, county, city, town or village councils, planning commissions, review boards or
commissions.”

The vast majority of Respondents’ statements were not made at public meetings.
They were made on Facebook (D4, Exs. A, I, K, L, N, O, P, V, W, X), on radio shows (D4,
Exs.C,D, J, T, Y, Z, AA), on a rally flier (D4, Ex. U), at private church meetings (D4,
Exs. R, S, BB, CC, DD), and on Twitter (D4, Ex. N). At most, only a small subset of
statements made at three governmental meetings could potentially fall within the statute’s
scope. Here, Appellant is not bringing a SLAPP suit to silence public participation. She is
seeking redress for a ten-month campaign of explicit, repeated, and false accusations of

pedophilia and sexual predation.
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V. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S
ALTERNATIVE FALSE LIGHT INVASION OF PRIVACY CLAIMS,
BECAUSE THOSE CLAIMS WERE PROPERLY PLED IN THE
ALTERNATIVE UNDER MISSOURI SUPREME COURT RULE 55.10
AND THE MISSOURI SUPREME COURT HAS NOT CATEGORICALLY
FORECLOSED RECOGNITION OF SUCH CLAIMS, IN THAT
RESPONDENTS INVADED APPELLANT’S PRIVACY BY THRUSTING
HER PRIVATE IDENTITY INTO PUBLIC SCRUTINY WITHOUT HER
CONSENT, IMPLICATING A DISTINCT INTEREST IN BEING LEFT
ALONE THAT DEFAMATION LAW DOES NOT FULLY ADDRESS.

A. Appellant preserved this error for appellate review

Appellant preserved this claim by asserting her false light claims in the Petition (D4)
and opposing dismissal in her Suggestions in Opposition. (D27; D30; D31; D32.) The trial

court ruled on these claims. (D36, p. 2.)

B. Standard of Review

A motion to dismiss for failure to state a claim is solely a test of the sufficiency of
the petition that is reviewed de novo. Nazeri v. Missouri Valley College, 860 S.W.2d 303,
306 (Mo. 1993). The court assumes all of the plaintiff’s averments are true and “liberally

grants to plaintiff all reasonable inferences therefrom.” /d.

C. Argument

The trial court cited the principle that Missouri courts generally do not recognize a
claim for false light invasion of privacy. (D36, p. 2, citing Sullivan v. Pulitzer Broad. Co.,
709 S.W.2d 475, 480481 (Mo. 1986).) This was error.

First, Appellant properly pled these claims in the alternative under Rule 55.10,

which provides that a party “may set forth two or more statements of a claim or defense
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alternately or hypothetically.” The insufficiency of one alternative does not render the
pleading insufficient as to the other alternatives.

Second, while the Missouri Supreme Court in Sullivan declined to recognize the
false light tort, the Court has not categorically foreclosed the possibility. Sullivan itself
expressly acknowledged that it “may be possible that in the future Missouri courts will be
presented with an appropriate case justifying our recognition of the tort of ‘false light
invasion of privacy.”” Sullivan, 709 S.W.2d at 480. The Court identified the kind of
circumstance where the tort should be recognized: “The classic case is when one publicly
attributes to the plaintiff some opinion or utterance, whether harmful or not, that is false,
such as claiming that the plaintiff wrote a poem, article or book which plaintiff did not in
fact write. Another situation, although possibly actionable under defamation law, is when
one uses another’s likeness in connection with a story that has no bearing on the plaintiff.”
Id. This case presents precisely the type of circumstance that Sullivan contemplated.
Respondents thrust Appellant’s private gender identity into public scrutiny without her
consent, creating a public persona for her (that persona being an alleged sexualized
predator of children) that she did not choose and that did not exist. This implicates a distinct
interest in being left alone that defamation law does not fully address. The Farrow v. Saint
Francis Med. Ctr., 407 S.W.3d 579, 600-602 (Mo. 2013), court similarly addressed the
relationship between defamation and false light without categorically foreclosing the latter.

Third, since Sullivan was decided, the Missouri Court of Appeals has recognized
false light invasion of privacy as a cause of action. In Meyerkord v. Zipatoni Co., 276

S.W.3d 319, 323 (Mo. App. E.D. 2008), a Missouri Court of Appeals recognized the tort.
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The Smith Court noted that Meyerkord had recognized false light as a cause of action.
Smith, 519 S.W.3d at 803. While the Smith Court declined to resolve whether false light
should be recognized as a general matter, it did not overrule Meyerkord or categorically
foreclose the tort. /d. at 803-04.

This case presents the precise circumstances that justify recognizing the false light
tort. Even if some of the facts underlying Respondents’ campaign, specifically, that
Appellant is a non-binary individual with a gender expression that some members of the
public found unusual, could be characterized as not entirely false, Respondents tortiously
invaded Appellant’s privacy by thrusting her private gender identity into the public eye
without her consent and constructing around it a false narrative of criminality and sexual
predation. The interest at stake is not merely Appellant’s reputation, but her fundamental
right to be left alone and to live and work without having her identity weaponized and
broadcast as evidence of criminal conduct. At a minimum, the trial court should have
permitted the alternative false light claims to remain pending so that the issue could be

properly developed.

VII. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S
ALTERNATIVE PRIMA FACIE TORT CLAIMS, BECAUSE THOSE
CLAIMS WERE PROPERLY PLED IN THE ALTERNATIVE UNDER
RULE 55.10 AND WERE SUPPORTED BY INDEPENDENT FACTUAL
ALLEGATIONS, IN THAT EACH ALTERNATIVE PRIMA FACIE TORT
COUNT ALLEGED THE FOUR REQUIRED ELEMENTS OF AN
INTENTIONAL LAWFUL ACT, INTENT TO INJURE, INJURY, AND
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ABSENCE OF JUSTIFICATION, AND WAS NOT MERELY A
DUPLICATION OF THE DEFAMATION CLAIMS.

A. Appellant preserved this error for appellate review

Appellant preserved this claim by asserting her prima facie tort claims in the Petition
(D4) and opposing dismissal in her Suggestions in Opposition. (D27; D30; D31; D32.) The

trial court ruled on these claims. (D36, pp. 2-3.)

B. Standard of Review

The sufficiency of a petition to state a claim is reviewed de novo. Nazeri, 860

S.W.2d at 306.

C. Argument
The trial court dismissed the prima facie tort claims, citing Nazeri, 860 S.W.2d at

315. (D36, pp. 2-3.) This ruling misapplied Nazeri.

The Nazeri Court recognized that “it may be possible for a plaintiff to plead facts
that could establish a count in prima facie tort as an alternative to a separate recognized
claim.” 860 S.W.2d at 315-16. The elements of prima facie tort are: “(1) an intentional
lawful act by defendant; (2) defendant’s intent to injure the plaintiff; (3) injury to the
plaintiff; and (4) an absence of or insufficient justification for defendant’s act.” Id.

The Nazeri Court’s concern was with plaintiffs using prima facie tort as a “catchall
remedy of last resort” or to “circumvent the restrictions on traditional tort claims.” /d. at
315. Critically, the Court admonished that “care should be exercised when weeding out
improperly pleaded alternative counts of prima facie tort” and that dismissal is appropriate

only “when it is clear that the theory is being asserted merely to circumvent an established
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body of law, or when it is not supported by the pleading of the factual elements giving rise
to the claim.” /d. at 316 n.9.

Here, Appellant properly pled prima facie tort in the alternative under Rule 55.10.
Each count alleged: (1) an intentional lawful act; (2) intent to injure; (3) injury; and (4)
absence of justification. (D4, 99 262-268, 286292, 313-319, 338—-344.) These elements
were pled as independent grounds for relief. If this Court determines that certain statements
are not defamatory because they constitute opinion, the prima facie tort alternative provides

an independent basis for relief. The trial court erred in dismissing these claims.

VIII. THE TRIAL COURT ERRED IN DISMISSING APPELLANT’S CIVIL
CONSPIRACY CLAIMS, BECAUSE THE UNDERLYING DEFAMATION
CLAIMS ARE VIABLE AND APPELLANT ALLEGED SUFFICIENT
FACTS ESTABLISHING A MEETING OF THE MINDS AMONG
RESPONDENTS, IN THAT THE PETITION ALLEGED COORDINATED
ACTION THROUGH SHARED SOCIAL MEDIA CAMPAIGNS,
ORGANIZED ATTENDANCE AT PUBLIC MEETINGS, AND MUTUAL
AMPLIFICATION OF DEFAMATORY STATEMENTS.

A. Appellant preserved this error for appellate review.

Appellant preserved this claim by asserting her conspiracy claims in the Petition
(D4) and opposing dismissal. (D27; D30; D31; D32.) The trial court ruled on these claims.

(D36, p. 3.)

B. Standard of Review

The sufficiency of a petition to state a claim is reviewed de novo. Nazeri, 860

S.W.2d at 306.
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C. Argument

The trial court dismissed the conspiracy claims, relying on the principle that a
conspiracy claim cannot stand without a viable underlying tort. Oak Bluff Partners, Inc. v.
Meyer, 3 SW.3d 777, 781 (Mo. 1999). Because Appellant’s underlying claims should not
have been dismissed, the conspiracy claims should have survived as well.

Moreover, Appellant pled detailed facts establishing a meeting of the minds. As to
Count 29, the Petition alleged that Homolak and Puszkar were members of Grace Church
STL’s congregation; that Grace Church STL encouraged and promoted the conduct of
Homolak and Puszkar; that Grace Church STL called upon its congregants to oppose and
attack transgender persons, including Appellant; and that Respondents actively supported
each other through shared social media posts. (D4, 44 954-970.) Grace Church STL hosted
a Civic Engagement meeting where Homolak was featured, and its moderator told
Homolak not to worry about being censored for using Appellant’s name. (D4, ] 168—169.)

As to Count 30, the Petition alleged that Homolak recruited Barrett to attend the
July 31, 2023, meeting; that Barrett traveled to St. Charles at Homolak’s invitation; that
they sat together, spoke consecutively, recorded each other’s speeches, and shared social
media posts; and that Homolak stated she was “glad to have GAG on board.” (D4, 9 972—
980.) These facts establish coordinated action with a “common design and understanding.”

Meyer, 3 S.W.3d at 780-81 (Mo. 1999). The trial court erred in dismissing these claims.

CONCLUSION

The trial court erred in granting Respondents’ motions to dismiss on all counts.

Appellant’s Petition alleged specific, detailed facts establishing that Respondents engaged
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in a sustained, ten-month public campaign to defame Appellant by falsely accusing her of
sexual misconduct, child abuse, grooming, and pedophilia. Respondents called Appellant
a “pedophile,” a “sexual predator,” and a “pervert.” They accused her of wearing “BDSM-
like kink drag” around children. These are provably false assertions of fact capable of
defamatory meaning under Nazeri v. Missouri Valley College and its progeny.

The trial court’s wholesale dismissal, with no count-by-count analysis, no
distinction between statements made in public versus private forums, and no recognition
that Appellant’s alternative claims were properly pled under Rule 55.10, was erroneous.

This Court should reverse the Judgment of the trial court and remand with directions
that the trial court deny the motions to dismiss Appellant’s defamation claims (Counts 1
through 28), deny the motions to dismiss Appellant’s alternative false light invasion of
privacy claims (Alternative Counts 1 through 28), deny the motions to dismiss Appellant’s
alternative prima facie tort claims (Second Alternative Counts 1 through 28), and deny the
motions to dismiss Appellant’s civil conspiracy claims (Counts 29 and 30).

In the alternative, if this Court determines that any claims are insufficiently pled,
Appellant respectfully requests that the case be remanded with leave for Appellant to

amend her Petition.

Respectfully submitted,

By: _/s/ Nico Stillwell

Nico B. Stillwell, #74352
Edelman, Liesen & Myers, L.L.P.
208 W. Linwood Blvd.

Kansas City, Missouri 64111
Telephone: (816) 800-1148
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Fax: (816) 463-8449
nicostillwell@elmlawke.com

Attorney for Appellant
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