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ADVOCATES

FOR FAITH & FREEDOM

July 9, 2026
VIA ACMS

Molly Dwyer, Clerk of Court

U.S. Court of Appeals for the Ninth Circuit
Office of the Clerk

P.O. Box 193939

San Francisco, CA 94119-3939

Re: Royce v. Bonta, No. 25-2504
Argument Held April 17, 2026
Response to Citation of Supplemental Authority filed July 7, 2026

Dear Clerk Dwyer,

The Second Circuit’s un-unanimous decision does not support affirmance and
1s factually distinguishable. Miller v. McDonald, 2026 WL 1871521 (2d Cir. June 30,
2026) (per curiam):

o It repeats the same errors that required the Supreme Court to
previously vacate. 146 S. Ct. 879 (2025) (mem.).

o It relies on pre-incorporation era cases to suggest health regulations
emasculate the First Amendment’s constitutional tests—an idea rejected by the
Supreme Court. Tandon v. Newsom, 593 U.S. 61, 62 (2021); Roman Catholic Diocese
of Brooklyn v. Cuomo, 92 U.S. 14 (2020); South Bay United Pentecostal Church v.

Newsom, 141 S. Ct. 716 (2021) (applying strict scrutiny to COVID regulations);
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Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014) (healthcare); Mirabelli v.
Bonta, 146 S. Ct. 797 (2026) (mental health).

o Unlike the law in Miller, SB 277 1s a Swiss cheese of secular exemptions:
over 700,000 IEP students, independent-study participants, students over 18,
medical exemptions, and conditional enrollment for homeless, foster, migrant, and
military youth—exemptions posing comparable transmission risk to Plaintiffs’
religious exemption, thereby triggering strict scrutiny. Appellants’ Opening Br. at
12-30.

o Unlike Miller, no record supports that Plaintiffs would create an
unvaccinated enclave or hotspot. Op. at 5.

) Here, there is no record establishing the number or effect of religious
exemptions. Appellants’ Br. at 8-24.

o SB 277 compels conduct that directly violates Plaintiffs’ religious beliefs
and imposes severe, coercive penalties for non-compliance (banishing a child from
education in all public and private (including religious) schools)—dictating how a
child must be educated (either vaccinated or alone, as an outsider) and imposing
dramatic control over the child’s upbringing as in Wisconsin v. Yoder, 406 U.S. 205
(1972); Appellants’ Br. at 32-39; see also Hobby Lobby, 573 U.S. 682 (the attenuation
of burden argument improperly asks courts to evaluate the religious belief rather
than the existence of the burden, which looks at whether the law requires the

claimants to engage in conduct that violates their faith).
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o The Second Circuit applied strict scrutiny (or attempted) to the parent’s
free-exercise claim under Yoder, 406 U.S. 205. Here, the district court applied

rational basis, requiring reversal.

Respectfully submitted,
Advocates for Faith & Freedom

/s/ Erin Elizabeth Mersino
Erin Elizabeth Mersino

Counsel for Appellants

cc: All Counsel of Record (via ACMS)



